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H.R. 2795, SAFEGUARD INVESTIGATIONS OF 
PERISHABLE AGRICULTURAL PRODUCTS 


THURSDAY, APRIL 25, 1996 

House of Representatives, 

Committee on Ways and Means, 

Subcommittee on Trade, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:04 p,m,, in room 
B-318, Rayburn House Office Building, Hon. Philip M. Crane 
(Chairman of the Subcommittee) presiding. 

[The advisory announcing the hearing follows:] 

( 1 ) 
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ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON TRADE 

FOR IMMEDIATE RELEASE CONTACT: (202) 225-1721 

April 9, 1996 
No. TR-22 


Crane Announces Hearing on H.R. 2795, 
a Bill Regarding Safeguard Investigations 
of Perishable Agricultural Products 

Congressman Philip M. Crane (R-IL), Chairman of the Subcommittee on Trade of the 
Committee on Ways and Means, today announced that the Subcommittee will hold a hearing on 
H.R. 2795, legislation amending the definitions of "domestic industry" and "like or directly 
competitive article" in safeguard investigations involving perishable agricultural products. The 
hearing will take place on Thursday, April 25, 1996, in room B-318 of the Rayburn House 
OfHce Building, beginning at 2:00 p.m, 

BACKGROUND : 

Trade agreements such as the North American Free Trade Agreement (NAFTA) and the 
Uruguay Round Agreements contain "escape clauses," which are safeguard mechanisms that 
permit signatories to grant domestic industries temporary import relief in certain circumstances. 
Sections 201-204 of the Trade Act of 1974, as amended, which implements these provisions, sets 
forth the authority and procedures for the President to withdraw or modify concessions and impose 
duties or other restrictions for a limited period of time on imports of any article which causes or 
threatens serious injury to the domestic industry producing a like or directly competitive product, 
following an investigation and determination by the U.S. International Trade Commission (ITC). 
The purpose of this authority is to facilitate efforts by the domestic industry to make a positive 
adjustment to import competition. 

On December 15, 1995, Congressman Shaw (R-FL), for himself. Congressman Canady 
(R-FL), Congressman McCollum (R-FL), and Congresswoman Thurman (D-FL) introduced 
H.R. 2795, legislation that would change the definitions of "domestic industry" and "like or 
directly competitive article" in certain cases involving perishable agricultural products. 
Specifically, the bill would permit the ITC to assess the impact of imports during a particular 
growing season on a domestic industry limited to producers of a like or directly competitive 
perishable agricultural product during that same growing season. The ITC, in the past, has 
traditionally examined the impact of imports on the domestic industry on a yearly, not seasonal, 
basis. 


On January 3 1 , 1996, the Subcommittee requested written public comments on the 
legislation, due March 1 , 1 996. 

In announcing the hearing. Chairman Crane stated: “The hearing will provide us a good 
opportunity to assess the impact of this legislation on the U.S. industry seeking safeguard relief, as 
well as any consequences to U.S. agricultural exports and U.S. efforts to open markets abroad. 

I also intend to address whether the bill is consistent with our obligations under the NAFTA and 
the World Trade Organization (WTO)." 

FOCUS OF THE HEARING : 

The focus of the hearing is to examine the impact of H.R. 2795 on the U.S. industries 
producing perishable agricultural products, the effect on U.S. industries that export such products, 
and the extent to which the bill is consistent with U.S. NAFTA and WTO obligations. 


(MORE) 
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WAYS AND MEANS SUBCOMMITTEE ON TRADE 
PAGE TWO 

P ET AlI yg F OR .aUJMI§SIQ NS QF RE QUEST S T.0 BE P EAKD ; 

Requests to be heard at the hearing must be made by telephone to Traci Altman or Bradley 
Schreiber at (202) 225-1721 no later than the close of business, Monday, April 1 5, 1996. The 
telephone request should be followed by a formal written request to Phillip D. Moseley, Chief of 
Staff, Committee on Ways and Means, U.S. House of Representatives, 1 1 02 Longworth House 
Office Building, Washington, D.C. 20515. The staff of the Subcommittee on Trade will notify by 
telephone those scheduled to appear as soon as possible after the filing deadline. Any questions 
concerning a scheduled appearance should be directed to the Subconamittee staff at 
(202) 225-6649. 

In view of the limited time available to hear witnesses, the Subcommittee may not be 
able to accommodate all requests to be beard. Those persons and organizations not scheduled 
for an oral appearance are encouraged to submit written statements for the record of the hearing. 

All persons requesting to be heard, whether they are scheduled for oral testimony or not, will be 
notified as soon as possible after the filing deadline. 

Witnesses scheduled to present oral testimony are required to summarize briefly their 
written statements in no more than five minutes. THE FIVE-MINUTE RULE WILL BE 
STRICTLY ENFORCED. The full written statement of each witness will be included in the 
printed record. 

In order to assure the most productive use of the limited amount of time available to 
question witnesses, all witnesses scheduled to appear before the Subcommittee are required to 
submit 290 copies of their prepared statements for review by Members prior to the hearing. 
Testimony should arrive at the Subcommittee on Trade office, room 1104 Longworth House 
Office Building, no later than noon on Tuesday, April 23, 1996. Failure to do so may result in 
the witness being denied the opportunity to testify in person. 

WRITTEN STATEMENTS IN LIEU OF PERSONAL APPEARANCE : 

Persons or organizations wishing to submit a written statement for the printed record of the 
hearing should submit at least six (6) copies of their statement, with their address zind date of 
hearing noted, by close of business, Thursday, May 9, 1996, to Phillip D. Moseley, Chief of Staff, 
Committee on Ways and Means, U.S. House of Representatives, 1 102 Longworth House Office 
Building, Washington, D.C. 205 15. If those filing written statements wish to have their 
statements distributed to the press and interested public at the hearing, they may deliver 
200 additional copies for this purpose to the Subcommittee on Trade office, room 1 1 04 Longworth 
House Office Building, at least one hour before the hearing begins. 

FORMATTING REQUIREMENTS : 


EMh f Ut«SMOt prsf saud lor prlntlDC to tlio Comnltuo b; a wltaoM. an; wrltton itaumont or osbUilt lubndtted tor tb« pilDtad record or our 
written eonment* tn reiponio to a roqueat tor written comments must contorm to the ptldeUnn listed below. An; statement or exhibit not in 
eompUince with these culdellnee will not be printed, but wilt be malnUtned In the Cemmlttw tiles for reilew and nse b; the Committee. 

1. All sutementi and nn; necompnn;ln{ exhibits tor printing must be tnwd hi 8ln{le epice on lepl slu paper and ma; not exceed a 
total of 10 pates Indodlnt attacbments. 

2. Copies of whole docnments sabmltted as exhibit material will not be nceepted for prlntliv. Instead, exhibit material should be 
refersDced and quoted or panphmed. AH exhibit mnterlnl not meetlnttbefe speelfleatlons still be mnlnUlned In the Committee files for review end 
nse b; the Committee. 

3. A witness tK>enrlnt it a public hearlnf, or sulmilttlnt a statemsnt for the record of a public hearlnf. or snbmiulnt written 
comments In response to n pufatlibed reqneet for comments b; the Committee, most Include on hie etatement or aabmlsslon n Ust of all clients, 
persons, w orn^Uoas on wboee bsbalt the witness appears. 

4. A snpplemeiital shest most aecompan; each atntement UstlnK the name, full addresi, a telephone numher where the witnees or the 
deslfnnted repreaentntlve ma; be reached and a topical ontUne or summar; of the eommente and reeeinraendntlonj la the fnll lUtement This 
snpplemenul sheet wtU not be Included In the printed record. 

The ahove restiicdou and Hmttafloiis apply only to matsflal belnf submitted tor printlar. Statements and sxbibiu or tupplsmentai; material 
submtttad sdsl; for dlttilbutlOB to the Memben. tbe press and the ptdiUe dnrlnc the eonne of a pubhe bearlnc ma; be an hwUttiKt In ether forms. 


Note: All Committee advisories and news releases are now available over the Internet at 
GOPHER.HOUSE.GOV, under ‘HOUSE COMMITTEE INFORMATION’. 
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Chairman Crane. Welcome to this hearing of the Subcommittee 
on Trade concerning H.R. 2795, legislation affecting safeguard in- 
vestigations concerning perishable agricultural products. This hear- 
ing will give us an opportunity to address whether it is necessary 
to amend section 201 of the Trade Act of 1974 to explicitly permit 
the International Trade Commission to consider seasonality in de- 
termining whether a domestic industry is seriously injured by a 
surge of imports by changing the definition of domestic industry 
and like product. 

Specifically, the legislation which was introduced by our col- 
league, Mr. Shaw of Florida, would permit the ITC to assess the 
impact of imports during a particular growing season on a domestic 
industry limited to producers of a like or directly competitive per- 
ishable agricultural product during that same growing season. The 
ITC in the past has traditionally examined the impact of imports 
on the domestic industry on a yearly, not seasonal basis. The legis- 
lation would apply to any perishable agricultural industry. 

I hope that this hearing will permit us to assess the impact of 
this legislation on the U.S. industry seeking safeguard relief as 
well as any consequences to U.S. agricultural exports and U.S. ef- 
forts to open markets abroad. I also hope that we will address 
whether the bill is consistent with our obligations under the 
NAFTA and the WTO. 

I now recognize our distinguished Junior Member on this Com- 
mittee, Mr. Thomas, for any comments he may have to make. 

Mr. Thomas. Do you want me to sub for the Minority? 

Chairman Crane. Yes. 

Mr. Thomas. The Minority thinks this is an excellent piece of 
legislation. [Laughter.] 

I will defer any opening comments, Mr. Chairman, and would 
prefer to address the Members. 

Chairman Crane. Very good. I would like to yield to Mr. Shaw 
since he is the author of the legislation. 

Mr. Shaw. Thank you, Mr. Chairman, Before we begin I would 
like to express my thanks to the distinguished witnesses that are 
here today, our Florida witnesses. Senator Graham, Congressman 
Miller, Congressman Canady, Congressman Goss, and Congress- 
man Pastor, who I am sure I am going to express disagreement 
with later. However, we certainly appreciate his joining in on the 
process. 

And also Martha Roberts who will be here on behalf of the Flor- 
ida Commissioner of Agriculture, Bob Crawford, who is unavoid- 
ably detained in Tallahassee. They are trying to finish up on their 
conference reports on the budget and I understand that his neck 
is on the line. We all know how that is, so he has to stay and pro- 
tect the homefront. But he will be well represented by Ms. Roberts. 

Hon. Jennifer Hillman, the representatives from the U.S. Trade 
Representative, and all the other distinguished panelists who will 
be joining us today on both sides of the issue, but particularly our 
guests from my own home State of Florida. 

I would also like to express my appreciation to you, Mr. Chair- 
man, for having this hearing on H.R. 2795, a bill that will change 
our trade laws so seasonal perishable agricultural industries can 
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qualify as an industry and, therefore, gain protection from import 
surges as other industries do. 

Florida’s fresh tomato industry, which provides 95 percent of the 
fresh market tomatoes during the winter months has been dev- 
astated during the past two growing seasons by Mexican tomato 
imports. Mexican tomato imports comprise 95 percent of all tomato 
imports and Mexico is the primary competition to Florida during 
the winter season. This import surge by Mexico has resulted in 
Florida tomato producers receiving prices that are below the cost 
of production, losses by Florida farmers in the amount of $209 mil- 
lion, and the loss of over 10,000 jobs. 

Many Florida tomato farmers have had to watch their tomatoes 
rot in the fields because the cost of harvesting them is more than 
the price that they can receive if the tomatoes were sold. I would 
like to repeat that. The cost of harvesting them is more than they 
can receive for these tomatoes at the market. 

With these types of losses sustained by one industry in just 2 
years it is clear that the Florida tomato farmers will not survive 
if they are not able to access the transitional relief available to 
other agricultural industries. The Trade Act of 1974 already au- 
thorizes the President to provide trade remedies if the ITC deter- 
mines that the domestic industry has been seriously injured by im- 
port surges. 

A profiem arises, however, when the producers of perishable ag- 
ricultural commodities such as fruits and vegetables apply for relief 
under section 201. The statute does not allow the ITC to examine 
the impact of imports on the domestic industry on a seasonal basis, 
but rather only on a yearly basis. 

In April 1995, the ITC denied relief to the domestic winter to- 
mato industry even though the ITC recognized that the perishable 
nature of the tomatoes precludes the interchangeability of tomatoes 
harvested and marketed at different times of the year. The ITC 
was unable to consider seasonality without statutory authority pro- 
viding for a seasonal industry, and that is what we are here for 
today. 

Our bill would simply correct this problem by changing the defi- 
nition of the domestic industry to permit but not require the ITC 
to consider the impact of perishable agricultural imports on a sea- 
sonal basis as opposed to only a yearly basis. This definitional 
change would ensure that transitional trade relief is also available 
to domestic seasonal industries which compete directly and often 
unfairly with international producers during the same growing sea- 
son. 

I believe the bill will be of significant assistance to those portions 
of the domestic agriculture industry which are currently bearing 
the full brunt of low-cost international competition such as the 
Florida tomato industry. Let me emphasize, however, this is not 
just a Florida bill. Other States such as California have exclusive 
seasonal industries. California is the only U.S. producer of avoca- 
dos from May to June and the sole winter producer of asparagus. 
Current law, however, does not recognize these exclusive seasonal 
industries, and thus limits their access to section 201 trade rem- 
edies. 
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This bill is not about trade protectionism. It is about allowing all 
industries access to existing trade remedies when they are injured 
as a result of import surges, 

I would like to also, Mr. Chairman, put into the record a letter 
that I have from Senator Dole expressing his support for H.R. 
2795. 

Chairman CRANE. Without objection, so ordered. 

[The information follows:] 
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BOB DOLE 
KANSAS 


Hnitcd States Senate 

OFFICE OF THE AEFUBUCAN LEAOCB 
AIASWNCrOM OCJ05IO-7010 


April 24, 1996 


Honorable Philip M. Crane 
Chairman 

Committee on Ways and Means 
Subcommittee on Trade 
1104 Longrworth HOB 
Washington, D. C. 2 0515 

Dear Mr. Chairman: 

I would like to express my support for H,R. 2795, which is 
virtually identical to S. 1463 passed by the Senate earlier this 
year. I understand a hearing will be held on H.R, 2795 in the 
near future . 

H.R. 2795 will allow the International Trade Commission to 
consider the seasonal nature of perishable agricultural 
commodities when making determinations of trade relief. This 
relief already exists in current trade law to assist domestic 
industries that are harmed by price-based import surges. 

H.R. 2795 will ensure that this relief is made available to 
our nation's perishable commodities producers. Without this 
relief, jobs in the perishable commodities industry will continue 
to be seriously at risk. 

I appreciate your consideration and support for this^ 



BOB DOLE 
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Mr. Shaw. And I would yield at this time to the gentleman from 
California. 

Mr. Thomas. Thank you very much for yielding. I said I was not 
going to make an opening statement but the mention of the Califor- 
nia problem, I think needs a bit of explanation because it appears 
as though this is just a tomato problem and a Florida problem. And 
the gentleman from Florida is absolutely correct; it is not. There 
will be a subsequent panel with representatives from California. 

Our problem is somewhat different but the same, California is 
900 miles long and we have a series of growing seasons and they 
move north. One of the products directly affected by this are 
grapes. The point that I want to make is that if you analyze all 
of the grapes grown during a year as a like product you are going 
to run into problems, because just as the tomato growing season 
from the beginning of the year to April is 95 percent exclusive in 
Florida, the grape growing season in California is literally from 
April until almost September. But in any particular geographic 
area, especially in the early months, it is virtually 100 percent of 
the product grown. 

If you, as some of the detractors want us to do, try to judge like 
products 6 months apart, this is what happens. These are grapes. 
If we try to compare a like product 6 months from now, these are 
raisins, and they are not like products. Time does make a dif- 
ference with perishable commodities. 

I thank the gentleman for yielding. 

Mr. Shaw. I thank you. I do not have a like example to show, 
this is a tomato and this is a tomato 6 months later, and I am not 
sure you would want to see it anyway, 

[The opening statement of Mr. Ramstad follows:] 
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STATEMENT OF REPRESENTATIVE JIM RAMSTAD 
WAYS AND MEANS SUBCOMMITTEE ON TRADE 
HEARING ON H.R. 2795, A BILL REGARDING SAFEGUARD INVESTIGATIONS 
OF PERISHABLE AGRICULTURAL PRODUCTS 
APRIL 25, 1996 

Mr. Chairman, thank you for calling this hearing today to explore 
the effects H.R. 2795 would have on the U.S. industries 
producing perishable agricultural products. 

Certainly, it is important to utilize safeguard mechanisms and 
grant our domestic industries temporary relief in appropriate 
circumstances. 

At the same time, considering the importance of free trade and 
foreign markets that are open to American products, it is 
imperative we also discuss the potential consequences of this bill 
on all U.S. exports and trade relationships. 

Mr. Chairman, thanks again for calling this hearing. I look 
forward to listening to the testimony of today's witnesses and 
exploring in greater depth these important issues. 
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Mr, Shaw, I would also like to recognize Congresswoman Ileana 
Ros-Lehtinen who has also joined us. Mr. Chairman, this particular 
bill is cosponsored by the entire Florida delegation with the excep- 
tion of one of its members. So it has a very strong backing. We rec- 
ognize the need for this and I would certainly hope that the Com- 
mittee would look favorably on what we are trying to do. 

I yield back. 

Chairman Crane. Ileana, do you have a statement you would 
like to make? 

STATEMENT OF HON. ILEANA ROS-LEHTINEN, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF FLORIDA 

Ms. Ros-Lehtinen. I have a statement, Mr. Chairman, that I 
would make part of the record. There are a few of us from south 
Florida who represent a great deal of this industry. All of us have 
a little corner of south Dade and this industry is very important 
to us. Not just in terms of jobs and livelihood, but also in terms 
of the future growth for south Florida. We see this industry not as 
a dying industry but as one that could really produce even better 
jobs and a brighter future for our children. We do not want to see 
this industry pack up and go away. 

As Clay pointed out, it is far more beneficial now financially for 
them not to even pick the crop because — it has just been a very dif- 
ficult situation for us. After Hurricane Andrew devastated a great 
number of these farms, now we have devastation that may be even 
far wider in scope and more damaging in its effect, 

[The prepared statement follows:] 
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Statement of Congresswoman Ileana Ros-Lehtinen 

BEFORE THE HOUSE WATS AND MEANS TRADE SUBCOMMITTEE 
AT ITS HEARING ON H.R. 2795, SAFEGUARD 
Investigations of Perishable Agricultural Products 

I am pleased to join with the other members of the Florida 
Congressional Delegation in supporting the immediate approval of 
H.R. 2795 which will greatly assist winter tomato producers (from 
seven states including Florida) in their petition before the 
International Trade Commission (ITC) asking for relief from the 
recent surge of imported vegetables from Mexico. As the Senate 
has already passed this bill, its timely passage by the House of 
Representatives is extremely important. 

This bill will allow the ITC to consider the seasonal nature 
of agricultural produce when making a determination of harm or 
injury to a domestic industry. It will eliminate a flaw in the 
Trade Act of 1974 which prevents the ITC from considering this 
important factor when determining the damage to seasonal 
agricultural producers throughout the nation, including Florida's 
tomato and bell pepper growers. 

I am greatly concerned that domestic vegetable producers are 
given fair access to the trade remedy process before the ITC. The 
Florida Agriculture Commissioner reported recently that Florida 
alone could lose $1 billion this year due to Mexican produce 
being dumped below the cost-of-production price on the U.S. 
market. According to The Miami Herald , the number of Florida 
tomato growers has dropped from 200 two years ago to about 100 
today due to this unfair increase in competition. 

Florida's tomato and bell pepper growers are an important 
part of our nation's agricultural industry. Florida has almost 
half of the 136,000 acres which are planted with tomatoes each 
year throughout the U.S. It also provides over 40 per cent of 
our domestic bell pepper industry. 

I appreciate the consideration of the subcommittee for this 
important legislation which will ensure fairness in the trade 
remedy process for all domestic producers, including seasonal 
industries . 
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Chairman CRANE, Thank you. 

Mr. Shaw. Mr. Chairman, we had a number of our delegation 
members, in fact, probably over half of them who were going to tes- 
tify and I suggested to them, to save time that they put their state- 
ment into the record. So without objection, I would hope that the 
Committee Chairman would allow that. 

Chairman CRANE. That will be done. 

[The information follows:] 
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Statement of Memters of tke Florida Congressional Delegation 

H.R. 2795 

Before tke House Trade Sukcommittee 

April 25, 1996 

We, tke undersigned memkers of tke Florida Congressional Delegation, support tke immediate 
enactment of H.R. 2795, a kill to clarify tke definition of domestic industry for tke purpose of 
trade investigations in periskakle agricultural commodities. As tke Senate kas already passed tkis 
legislation, its timely passage in tke House of Representatives is vital. 

We are extremely concerned over tke impact of tke kigk volume of tomato imports from Mexico 
and tke devastating impact tkey kave kad on tke Florida tomato industry. As tke Florida tomato 
industry is clearly its own distinct industry, we are extremely supportive of ckanges in current law 
to delineate tkis difference. Outside of Florida, tkis legislation will kave a positive impact on 
producers of all seasonal agricultural commodities produced nationwide. Finally, according to tke 
United Stales Trade Representative, tkis legislation is consistent witk all of our current trade 
okligations. 
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Signatories to Florida Congressional Delegation Statement on H.R. 2795 


Senator Connie Mack 
Senator Bob Graham 

Rep. Charles Canady 
Rep. Karen Thurman 
Rep. Mark Foley 
Rep. Porter Goss 
Rep. Dan Miller 
Rep. Ileana Ros-Lehtinen 
Rep. Alcee Hastings 
Rep. Harry Johnston 
Rep. Lincoln Diaz-Balart 
Rep. Cliff Steams 
Rep. Joe Scarborough 
Rep. Bill McCollum 
Rep. Clay Shaw 
Rep. Corrine Brown 
Rep. Carrie Meek 
Rep. Tillie Fowler 
Rep. John Mica 
Rep. Mike Bilirakis 
Rep. Dave Weldon 
Rep. Pete Peterson 
Rep. Peter Deutsch 
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Chairman Crane. Today we are going to hear from a number of 
distinguished witnesses. And because of time constraints, and I 
know there are witnesses that have plane deadlines and I know 
Members do, although ours are flexible obviously, I would ask that 
all of the witnesses try and compress your presentation to 5 min- 
utes or less. But all written statements will become a part of the 
permanent record. 

So with that our first witnesses are several of our distinguished 
colleagues, Senator Bob Graham from Florida, Hon. Porter Goss 
from Florida, Hon. Ed Pastor from Arizona, Hon. Charles Canady 
from Florida, and Hon. Dan Miller from Florida. So we will proceed 
in the order I just recited, and please move those mikes around to 
accommodate everyone. 

Senator Graham. Mr. Chairman, if it would be permissible, I un- 
derstand that Congressman Canady has a serious time constraint 
and I would defer to Congressman Canady as the first speaker, 
with your permission. 

Chairman Crane. Very good; absolutely. 

STATEMENT OF HON. CHARLES T. CANADY, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF FLORIDA 

Mr. Canady. Thank you, Mr. Chairman. Thank you, Senator, I 
appreciate that. I am in the midst of a markup in the Judiciary 
Committee now and an amendment is pending. 

I want to thank you, Mr. Chairman, for calling this hearing. I 
appreciate very much the opportunity to appear before you and 
Members of the Trade Subcommittee today to offer my support for 
H.R. 2795. This legislation, as has been discussed, is designed to 
clarify the definition under section 202 of the Trade Act of 1974 of 
a domestic industry with regard to trade investigations on perish- 
able agricultural commodities. This is an issue of great importance 
to domestic growers and producers not only in my district in Flor- 
ida but all over the United States. 

The domestic winter tomato industry initially sought relief from 
Mexican import surges during the early part of 1995. However, the 
International Trade Commission determined in April 1995 that the 
growers were not able to justify an investigation into import surges 
under the existing law. Under current law, the domestic industry 
definition regards products like perishable agricultural commod- 
ities as a whole industry and does not take account for the fact 
that seasonal growers of a particular perishable agricultural com- 
modity, such as tomatoes, face drastically different market condi- 
tions at different times during the year. The current law simply ig- 
nores the realities of the market for perishable agricultural com- 
modities. 

This unrealistic whole industry approach to perishable agricul- 
tural commodities makes it very difficult for growers who have suf- 
fered from seasonal import surges to obtain any relief. This inad- 
equacy in the current law demands the urgent attention of this 
Congress. And until the Congress acts, American growers will con- 
tinue to face devastatingly unfair competition with no effective 
remedies available to them from their own government. 

H.R, 2795 corrects this inequity by providing that the market for 
fresh produce and perishable commodities be defined on a seasonal 
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basis. This does nothing more than require that the economic reali- 
ties of the market for perishable agricultural commodities be taken 
into account. 

Furthermore, H.R. 2795 will not abrogate any of our obligations 
under GATT or NAFTA. The U.S. Trade Representative's office has 
carefully reviewed this bill and found it to be consistent with these 
two trade agreements. 

In conclusion, Mr. Chairman, H.R. 2795 is not anti-free trade. It 
simply expands the investigative powers of the U.S. Government to 
ensure that fair trade occurs. Imports of Mexican vegetables are up 
dramatically compared to last year. Mexican growers have boosted 
shipments of virtually every major Florida winter crop. Earlier in 
this season, shipments of some commodities were up by more than 
600 percent over the same period last year. 

The impact on Florida vegetable producers has been devastating. 
Due to the drastic collapse in prices, many Florida producers can- 
not recover the cost of production. Hundreds of producers in Flor- 
ida have already gone out of business and many more have indi- 
cated that they cannot survive another season under similar condi- 
tions. If this legislative initiative is not passed, the domestic pro- 
ducers will face future growing seasons of continued unfair trade 
practices by foreign producers while the Government of the United 
States sits idly by. 

Mr. Chairman, the measure before you today ensures that this 
critical American industry has the opportunity to gain access to al- 
ready existing trade relief. I urge you to expeditiously consider and 
support this important measure. 

I thank you, Mr. Chairman. I also want to thank my colleague 
from Florida, Mr. Shaw, for his outstanding leadership on this 
issue. I appreciate the opportunity to be with the Committee today 
and I apologize for having to exit and to return to the Judiciary 
Committee. 

[The prepared statement follows:] 
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THE TESTlMQffl^OF REPRESENTATIVE CHARLES T. CANADY 

BEFORE THE HOUSE WAYS & MEANS> 
SUBCOMMITTEE ON TRADE 

HONO R ABLE imiP M. CRA NE 
CHAIRMAN 

HtR. ryg 

APRn.25. 1996 
2;QQPM 
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Good afternoon Mr. Chairman. I appreciate very much the opportunity 
to appear before you and members of the Trade Subcommittee today to offer 
my support for H.R. 2795. This legislation is designed to clarify the 
definition under Section 202 of the Trade Act of 1974 of a "domestic 
industry" with regard to trade investigations on perishable agricultural 
commt^ities. 

This is an issue of great importance to domestic growers and producers 
not only in my district in Florida but all over the United States. 

The domestic winter tomato industry initially sought relief from 
Mexican import surges during the early part of 1995. However, the 
International Trade Commission determined in April of 1995 that the growers 
were not able to justify an investigation into Import surges under the existing 
law. Under current law, the "domestic industry" definition regards products 
like perishable agricultural commodities as a whole industry and does not take 
account of the fact that seasonal growers of a particular perishable 
agricultural commodity, such as tomatoes, face drastically different market 
conditions at different times during the year. The current law simply ignores 
the realities of the market for perishable agricultural commodities. 

This unrealistic whole industry approach to perishable agricultural 
commodities makes it very difficult or impossible for growers who have 
suffered from seasonal import surges to obtain any relief. This inadequacy in 
the law demands the urgent attention of the Congress. And until the 
Congress acts, American growers will continue to face devastatingly unfair 
competition with no effective remedies available to them from Uieir 
government. 

H.R. 2795 corrects this inequity by providing that the market for fresh 
produce and perishable commodities be defined on a seasonal basis. This 
does nothing more than require that the economic realities of the market for 
perishable agricultural commodities be taken into account. 

Furthermore, H.R. 2795 will not abrogate any of our obligations under 
GATT or NAFTA. The United States Trade Representative’s office has 
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carefully reviewed this bill and found it to be consistent with these two trade 
agreements. 

In conclusion Mr, Chairman, H,R. 2795 is not an anti-free trade 
measure. It simply expands the investigative powers of the U.S. government 
to ensure that fair trade occurs. Imports of Mexican vegetables are up 
dramatically compared to last year. Mexican growers have boosted 
shipments of virtually every major Florida winter crop. Earlier in this 
season, shipments of some commodities were up by more that six-hundred 
percent over the same period last year. The impact on Florida vegetable 
producers has been devastating. Due to the drastic collapse in prices, many 
Florida producers cannot recover the costs of production. Hundreds of 
producers in Florida have already gone out of business and many more have 
indicated that they cannot survive another season under similar conditions. If 
this legislative initiative is not passed, the domestic producers will face future 
growing seasons of continued unfair trade practices by foreign producers — 
while the government of the United States sits idly by. 

Mr. Chairman, the measure before you today ensures that this critical 
American industry can gain access to already existing trade relief. I urge you 
to expeditiously consider and support this important measure. 

Thank you Mr. Chairman and members of the subcommittee. 



19 


Mr. Shaw. Mr. Chairman, before Mr. Canady leaves I would like 
to point out that he originally brought this bill to my attention and 
together we filed it. So he has certainly been the No. 1 player here 
in the House. 

Chairman Crane. Very good. You are excused for understandable 
reasons, but we also thank Senator Graham for having yielded. 
With that, we will yield to Senator Graham. 

STATEMENT OF HON. BOB GRAHAM, A U.S. SENATOR FROM 
THE STATE OF FLORIDA 

Senator Graham. Thank you very much, Mr. Chairman. I want 
to thank you also for holding this hearing and commend you for 
your long years of leadership on behalf of full fair trade for the 
United States. I think that is the essence of the issue that is before 
us this afternoon. 

Mr. Chairman, with your permission I would like to file for the 
record my full statement and confine my remarks to a few extem- 
poraneous points. 

Chairman CRANE. Without objection, so ordered. 

Senator GRAHAM. The issue before us today is not a surprise. 
During the consideration of the North American Free Trade Agree- 
ment it was anticipated that there would be this issue between per- 
ishable agricultural products of a variety of forms and product com- 
ing from Mexico. For that reason, in the implementing legislation 
of NAFTA there was a special directive to the ITC to monitor the 
perishable agricultural industry in order to assess the impact. So 
what we are debating today is by no means unexpected. 

Second, a fundamental principle of fair trade is that it be ruled 
by a set of laws. Fair trade is not a jungle. It is a regulated set 
of relationships to benefit the citizens of all of the nations who are 
involved in that trade. 

A fundamental principle of the law is that a right for which there 
is no remedy is no right. And that essentially is what agricultural 
producers of perishable products have found to be the case with our 
relationship with Mexico. There is a stated right to be protected 
against activities which result in the sale of a product below the 
cost of production, which therefore damages a significant American 
industry. But the fact is, without the ability to recognize seasonal 
aspects of a perishable agricultural industry, whether they are the 
seasonality of grapes in California or peppers and tomatoes in Flor- 
ida, it is a right without an effective remedy. The purpose of this 
legislation is to provide that effective remedy. 

Third, this is a very bipartisan issue. As we all know, the pas- 
sage of NAFTA was extremely contentious. It depended upon votes 
on both sides of the aisle in both Chambers for its success. The 
leadership of the Republican Party supported NAFTA, as did a 
Democratic President supported a NAFTA Agreement which had 
largely been negotiated under a Republican President. So from its 
beginning, NAFTA has had strong, bipartisan support. 

The same is true of the matter before you today, Mr. Chairman. 
Congressman Shaw read from a letter dated April 24 from Senator 
Bob Dole in support of this legislation. If I could just read another 
two sentences from that same letter in which Senator Dole says, 
“H.R. 2795 will ensure that this relief is made available to our Na- 
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tion’s perishable commodities producers. Without this relief, jobs in 
the perishable commodities industry will continue to be seriously 
at risk.” Congressman Shaw has previously placed this letter in the 
record so I will not be redundant. 

But this proposal has the strong support of Senator Dole. He 
supported it when it unanimously passed the Senate on January 
26, 1996. He supports it in this letter of April 24. You will hear 
shortly from representatives of the administration supporting this 
proposal. So the strong bipartisan base which led in NAFTA contin- 
ues in its recognition of the importance of this legislation. 

The consequences of failure to act are serious. Not only will they 
be serious to this specific industry, but in my judgment they will 
undercut a fundamental basis for hiture free trade agreements. If 
American citizens do not believe that the rules established in 
NAFTA can be meaningfully enforced, what confidence are they 
going to have in future free trade agreements? I believe this issue 
is fundamental to building and continuing the base of American 
support for the principles of expanded trade. 

Mr. Chairman, I see my time is up but I want to just make one 
final point. That is that there is a sense of urgency with this legis- 
lation. The winter vegetable industry in Florida begins planting in 
the early fall in order to meet production schedules that commence 
in October and November. So, unless this industry has some assur- 
ance that it will not be bludgeoned as it was in the last two winter 
seasons, you are going to see a lot of fallow fields in our State, and 
I suspect in other States, as a result of the unwillingness to make 
the heavy commitments that are required to grow the winter vege- 
tables for Americans at the risk that they will again be subjected 
to the kind of predatory practices that have so damaged the indus- 
try in the last two winters. 

So I would urge, Mr. Chairman, expedited attention to this mat- 
ter by this Subcommittee, by the Full Committee, and by the 
House. And I can assure you, and with the support of Senator Dole, 
that it will get similar urgent attention in the Senate. Thank you, 
Mr. Chairman. 

[The prepared statement follows:] 
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House Ways and Means 
Subcommittee on Trade 

U.S. Senator Bob Graham’s Written Statement for the Record 
Hearing on H.R. 2795 
April 25, 1996 


When Congress approved the North American Free Trade Agreement (NAFTA) in 
1993, its proponents heralded the agreement as the start of a new, open trade relationship that 
would reap huge economic benefits for the countries of North America. 

A majority of national legislators, including myself, supported NAFTA then, and many 
of us continue to believe that free trade is vital to America’s competitive future in the global 
marketplace of the 2 1st century. 

Free trade, however, must go hand in hand with fair trade. The confidence in one 
depends on the integrity of the other. 

My support for NAFTA was contingent upon the agreement providing rules that help 
ensure fairness in our trading system. These rules permit serious and damaging import surges 
to be addressed in a manner consistent with the overall objectives of sustainable trade growth. 

During the NAFTA negotiations, many of us raised concerns about the potential for 
tomato and pepper import surges from Mexico. Section 316 of the NAFTA implementing 
legislation acknowledges that unfair competition was likely to occur in the case of tomatoes 
and peppers. Congress directed the International Trade Commission (ITC) to closely monitor 
imports of tomatoes and peppers from Mexico so that they could act quickly if a safeguard 
action was warranted. At the time. Congress believed that is was not necessary to change 
Sections 201 and 202 of the Trade Act of 1974 to account for seasonal industries. 

Last year, the ITC found that the Florida tomato industry did not constitute a domestic 
industry as defined in Sections 201 and 202 of the Trade Act of 1974. This leads us to where 
we are today, seeking a legislative change that will allow seasonal agricultural industries to 
seek relief from unfair trade. 

Without prompt legislative reform, the domestic winter vegetable industry will soon 
end another post-NAFTA growing season with unfair rules and hampered ability to redress 
harm. In human terms, too many farm families have bankrupted, stopped production, and lost 
confidence in their Government to assure fairness. 

U.S. fresh vegetable growers have united in an effort to level the playing field with 
their Mexican counterparts. They are seeking relief from Mexican import surges under 
Section 201 of the Trade Act of 1974. Mr. Chairman, I would like to enter for the record a 
letter from Senator Dole supporting this bill. Senator Dole states "without this relief, jobs in 
the perishable commodities industry will continue to be seriously at risk. 

Since the implementation of NAFTA, for example, the value of Florida’s tomato 
production has consistently decreased: $607 million in 1993, $465 million in 1994, and $387 
million in 1995. These numbers clearly show the deleterious impact on the U.S. vegetable 
industry, but perhaps the best evidence comes from the many small growers whose livelihoods 
are under siege. 

Teena Borek is one of those growers. A widow with two children, she has dedicated 
the past sixteen years to working her tomato farm. Already in 1996, she has lost thousands of 
dollars in a market depressed by dumped Mexican tomatoes. She’s not alone. Many other 
farmers have suffered as a result of Mexican vegetables flooding the market. 

Allowing unfair Mexican trade practices to go unchallenged could cost vegetable 
growers millions of dollars and thousands of jobs. It could uproot proud families that have 
worked the land for years. Worst of all, it could undermine the United States’ ability to 
negotiate and implement future agreements. 

In December, I sponsored S. 1463 - which was later enacted by the Senate - to make 
sure that the safeguard provisions were enforced for seasonal fruit and vegetable growers. 

Later in the House, a bipartisan group of Members from the State of Florida (Representatives 
Shaw, Canady, McCollum, Thurman) introduced H.R. 2795, a similar bill to the one I 
sponsored. 

This legislation pertains only to perishable agricultural products which have a history 
in GATT, NAFTA, and our own safeguard laws. We consulted the Senate Legislative 
Counsel, USTR, the ITC and the staff of the Ways and Means committee in an effort to make 
sure the legislation is consistent with our GATT and NAFTA obligations. Furthermore, I 
want to highlight the fact that these trade agreements and laws all recognize the uniqueness of 
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agricultural products. 

In the case of perishable agricultural products, direct competition among growers is 
limited based upon the shelf life of the product. Thus, growers in Virginia do not compete 
with winter growers in Florida. It is the perishable characteristics of fresh vegetables that 
justifies the seasonal industry definition. If fresh vegetables harvested in the winter months 
could be stored into the summer months that might be a different matter. I believe this 
legislation closely follows the intent that our safeguard laws apply to situations where 
products compete directly. 

The bill simply provides producers of perishable agricultural products a fair 
opportunity to have their claims investigated by the ITC. They will still be required to show 
that increased imports are a "substantia! cause" or threat thereof of "serious injury" to the 
industry. This legislative change does not reduce the standards of sections 201 and 202 or 
eliminate any parts of the ITC’s investigation. 

This legislation, H.R. 2795 is now before this committee for consideration. Mr. 
Chairman, 1 urge the immediate adoption of H.R. 2795, a bill that advances fair trading rules 
for American farmers in crisis. This bill is a step towards making NAFTA work as it was 
intended. 
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Chairman Crane. Thank you, Senator Graham. We thank you 
also for inconveniencing yourself by coming over to the House side 
to testify before the Committee. 

With that, I would like to yield to Porter Goss. 

STATEMENT OF HON. PORTER J. GOSS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF FLORIDA 

Mr. Goss. Mr. Chairman, thank you. In the interest of time, and 
because of the fact that I cannot say it any better, I would like to 
associate my remarks with Senator Graham and Representative 
Canady. I would like to congratulate you for what you are doing. 
I think basically what we have done is identify a real problem and 
you have provided a real solution and I think now it is just a ques- 
tion of getting on with it. 

I have also been advised while I am sitting here, Mr. Chairman, 
that there is a rule on the floor that I have been asked to come 
immediately to assist with in order that we can all get out of here 
this evening. If you would allow me to be dismissed, and that quid 
pro quo, I will be quickly gone. 

[The prepared statement follows:] 
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TESTIMONY ON H.R. 2795 
BEFORE THE TRADE SUBCOMMITTEE OP 
THE WAYS AND MEANS COMMITTEE 
PORTER GOSS (FL-14) 

25 APRIL 1996 


MR. CHAIRMAN: 


THANK YOU FOR HOLDING THIS HEARING. MOST OF THE PEOPLE YOU WILL 
HEAR FROM TODAY ARE HERE BECAUSE THE FLORIDA DELEGATION, THE 
ADMINISTRATION, AND THE GOVERNOR'S OFFICE HAVE ALL AGREED THAT THE 
PASSAGE OF CONGRESSMAN SHAW'S LEGISLATION, H.R. 2795, IS A PRIORITY. 

AS A SUPPORTER OF NAFTA, I HAVE BEEN PLEASED TO SEE MY STATE 
GENERALLY BENEFIT FROM THE IMPLEMENTATION PROCESS. HOWEVER, AS THE 
REPRESENTATIVE OF TWO OF THE MOST PROLIFIC WINTER VEGETABLE PRODUCING 
COUNTIES IN THE STATE -- AND THE NUMBER ONE COUNTY IN WINTER TOMATO 
PRODUCTION -- I ALSO KNOW THAT WE HAVE SOME PROBLEMS THAT NEED TO BE 
ADDRESSED . 

SINCE THE IMPLEMENTATION OF NAFTA BEGAN, OUR WINTER TOMATO 
GROWERS HAVE SUFFERED THROUGH TWO FULL SEASONS OF STEADILY DECLINING 
PRODUCT VALUE. FROM 1994 TO 1995, TOMATO IMPORTS FROM MEXICO WERE UP 
57%. BY NOVEMBER OF LAST YEAR, MONTHLY SURGES OF IMPORTS WERE UP 214% 
OVER THE SAME MONTH IN 1994 . PEPPER PRODUCERS ARE FARING LITTLE BETTER. 
AND PRODUCERS OF SQUASH, EGGPLANT, SWEET CORN, AND BEANS ARE ALSO 
FEELING THE PINCH, 

IN HUMAN TERMS, THIS MEANS LOST JOBS, LOST REVENUE, AND RISING 
DEBT FOR THE PEOPLE INVOLVED IN THE PRODUCTION, PACKING, OR 
TRANSPORTATION OF WINTER FRUITS AND VEGETABLES. REVENUES ARE DOWN 40% 
FROM LAST YEAR IN BOTH PEPPERS AND TOMATOES, WITH DOLLAR LOSSES IN 1995 
ESTIMATED TO BE $125 MILLION AND $3 0 MILLION RESPECTIVELY. THIS 
TRANSLATES INTO A 13% DECLINE IN EMPLOYMENT IN THESE INDUSTRIES. 

ON 16 NOVEMBER 1993, THE PRESIDENT WROTE A LETTER TO THE MEMBERS 
OF THE FLORIDA DELEGATION, ASSURING US THAT HE WAS COMMITTED TO TAKING 
THE NECESSARY STEPS TO ENSURE APPROPRIATE ACTION WOULD BE TAKEN TO 
PROTECT THE U.S. WINTER FRUIT .lUTO VEGETABLE INDUSTRY SHOULD IT BE 
REQUIRED. CONGRESS ALSO PREDICTED THE POSSIBLE NEED FOR ASSISTANCE BY 
INCLUDING SECTION 316 IN THE IMPLEMENTING LEGISLATION . THIS PROVISION 
SPECIFICALLY DIRECTS THE ITC TO CLOSELY MONITOR TOMATO AND BELL PEPPER 
IMPORTS AND IS DESIGNED TO ALLOW PRODUCERS OP THESE PRODUCTS TO SEEK 
RELIEF UNDER THE GLOBAL SAFEGUARD REMEDY (SECTION 201-202) . 

UNFORTUNATELY, IT SEEMS THAT THE SAFEGUARDS IN NAFTA AND THE 
IMPLEMENTING LANGUAGE HAVE NOT LIVED UP TO OUR HOPES. IN PART, THESE 
SHORTCOMINGS CAN BE SOLVED WITH BETTER ENFORCEMENT OF EXISTING LAWS AND 
REGULATIONS. HOWEVER, IN TERMS OF RELIEF PROVISIONS, WE FIND THAT WE 
NEED CONGRESSIONAL ACTION TO ALLOW SEASONAL INDUSTRIES TO ACCESS THEM. 
THAT IS WHAT CONGRESSMAN SHAW' S LEGISLATION IS ABOUT. 

TODAY, FLORIDA'S WINTER GROWERS ARE SIMPLY ASKING THAT U.S. TRADE 
LAWS -- WHICH EXIST FOR PRECISELY THIS TYPE OF CASE -- BE FULLY 
ENFORCED. THE INTENTION OF THE SECTION 201 PROCESS IS NOT TO STOP 
TRADE, BUT TO FACILITATE THE TRANSITION OF SPECIFIC INDUSTRIES TO A NEW 
TRADE REGIME. THE TEMPORARY RELIEF ALLOWED FOR UNDER SECTION 201, IF 
OUR WINTER GROWERS COULD ACCESS IT, WOULD ALLOW THEM THE BREATHING 
SPACE THEY REQUIRE TO MEET THE COMPETITION. BEYOND FLORIDA, WE KNOW 
THAT THERE ARE PRODUCERS OF PERISHABLE AGRICULTURAL PRODUCTS IN STATES 
LIKE SOUTH CAROLINA, OHIO, VIRGINIA, AND CALIFORNIA WATCHING THIS ISSUE 
CLOSELY. 

THERE ARE A NUMBER OF POINTS THAT MERIT EMPHASIS. FIRST IS THE 
FACT THAT SIMILAR LEGISLATION, INTRODUCED BY SENATOR GRAHAM OF FLORIDA, 
HAS ALREADY BEEN PASSED UNANIMOUSLY IN THE SENATE. IT SHOULD ALSO BE 
NOTED THAT THERE ARE PRECEDENTS IN U.S. CASE LAW, IN PREVIOUSLY PASSED 
LEGISLATION, AND UNDER OTHER STANDING U.S. LAWS FOR RECOGNITION OP A 
UNIQUE SEASONAL INDUSTRY. THE EXPERT PANELS TO FOLLOW WILL NO DOUBT 
TOUCH ON THE FINER POINTS OF THESE PRECEDENTS. LET ME ALSO ADD, FOR 
THOSE WHO ARGUE THAT THIS IS AN AFFRONT TO OUR INTERNAT I ONAL 
OBLIGATIONS, THAT CONSULTATIONS WITH THE COMMITTEE STAFF, THE USTR, AND 
THE ITC HAVE REVEALED THAT H.R. 2795 IS NOT INCONSISTENT WITH OUR GATT 
AND NAFTA OBLIGATIONS. 

I WOULD ALSO LIKE TO CLARIFY A POINT THAT HAS BEEN DISTORTED BY 
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THOSE WHO OPPOSE H.R, 2795. THIS LEGISLATION IS NOT PRESCRIPTIVE -- IT 
DOES NOT LEGISLATE A RESULT, NOR DOES IT CREATE A NEW CATEGORY OF 
REMEDY. WITH THE CHANGES MADE BY H.R. 2795, OUR WINTER GROWERS WILL 
STILL HAVE TO MEET THE TEST FOR BEING CONSIDERED A TRULY SEASONAL 
INDUSTRY? THEY WILL STILL HAVE TO RECEIVE A FAVORABLE FINDING FROM THE 
ITC; AND THEY WILL STILL BE AT THE PRESIDENT'S MERCY FOR THE DECISION 
ABOUT WHAT RELIEF THEY MIGHT RECEIVE, THEY ARE NOT ASKING FOR SPECIAL 
TREATMENT, ONLY THAT THEY BE ALLOWED TO ACCESS THE RELIEF AVAILABLE TO 
OTHER INDUSTRIES UNDER CURRENT U.S. LAW. 

THERE WILL BE SOME WHO MAY ASK WHY THE CHANGES ARE NEEDED IF OUR 
PEPPER AND TOMATO GROWERS ARE CURRENTLY PURSUING A SECTION 201 ESCAPE 
CLAUSE CASE. THE FACT IS THAT THE NUMBERS HAVE BECOME SO BAD FOR 
TOMATOES AND PEPPERS THAT THE SEASONAL ISSUE IS LESS OF AN IMMEDIATE 
PROBLEM FOR THEM. HOWEVER, THERE ARE OTHER WINTER INDUSTRIES, LIKE 
ZUCCHINI, SQUASH, AND EGGPLANT THAT ARE UNABLE TO MEET THE YEAR-ROUND 
NUMBER THRESHOLDS BUT ARE STILL IN GENUINE JEOPARDY. IT BEARS NOTING 
THAT, HAD THESE CHANGES BEEN IN PLACE, OUR TOMATO AND PEPPER GROWERS 
WOULD HAVE HAD AN OPPORTUNITY TO SEEK RELIEF BEFORE ENDURING A SECOND 
SEASON OF LOSSES. EVEN SO, PASSAGE OF H.R. 2795 TODAY WILL CERTAINLY 
BOLSTER THEIR CURRENT SECTION 201 CASE IF THERE SHOULD BE AN APPEAL. 

FLORIDANS WINTER FRUIT AND VEGETABLE GROWERS PERFORM A UNIQUE 
FUNCTION FOR THIS COUNTRY. THEY COMPETE HEAD-TO-HEAD -- NOT WITH OTHER 
AMERICAN PRODUCERS, BUT WITH FOREIGN PRODUCERS --TO PROVIDE WINTER 
FRUITS AND VEGETABLES FOR AMERICANS . PRIOR TO THE PASSAGE OF THE NAFTA 
IMPLEMENTATION LANGUAGE, THEY RECEIVED ASSURANCES THAT THERE WOULD BE 
SAFEGUARDS AND RELIEF MEASURES IF, AS SOME OF THEM SUSPECTED MIGHT 
HAPPEN, THINGS WENT BADLY. WHILE H.R. 2795 WON'T FIX THE WHOLE 
PROBLEM, IT WILL BE A STEP TOWARD FULFILLING THE COMMITMENTS THAT WERE 
MADE TO THESE HARDWORKING FLORIDIANS WHO TODAY ARE STRUGGLING TO STAY 
IN BUSINESS, FEED THEIR FAMILIES, AND CONTRIBUTE TO THE U.S. ECONOMY. 
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Chairman Crane. I will happily do that if you guarantee me I 
can catch a 6 o'clock flight. 

Senator Graham. I do not do guarantees, but it is better if I 
leave. [Laughter.] 

Chairman Crane. Thank you, Porter. 

Next, Ed Pastor, 

STATEMENT OF HON. ED PASTOR, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ARIZONA 

Mr. Pastor. Thank you, Mr. Chairman, for allowing me to testify 
before the Committee. As you know, there is a saying that “reason- 
able people will differ," and I hope to give you the other side of the 
story. 

The reason I am here is that I represent the part of Arizona, 
Nogales, Arizona, through which many of the Mexican tomatoes 
enter the United States. It is of great interest to American 
businesspeople, at least in the area I represent, that we do not pass 
this legislation. This is a bipartisan issue. I believe that you have 
before you a letter from Governor Symington, who is a Republican, 
as well as my Republican colleagues from Arizona, expressing their 
opposition to this legislation. 

Mr. Chairman, in the winter when you and your significant other 
go shopping and you come to the vegetable counter you probably 
will see red vine-ripened tomatoes. These tomatoes are luscious, 
beautiful in color, and equal in price to others you see that are 
greenish or light pink in color and hard. You probably buy the red 
tomato which appeals to you, and it's very likely that this tomato 
has been grown in Sonora, Mexico, It is being grown there because 
American businessmen have invested in that product. They have 
sold seed. They have sold greenhouses. They have sold fertilizer to 
Mexican farmers. So there is an American interest in this product. 

Very recently I hosted Senator Graham, Congresswoman 
Thurman, Congressman Foley, and Congressman Ewing in Ari- 
zona. We made a trip into Nogales and into Sonora, Mexico, so they 
could see the process. I have to tell you that the reason the Florida 
growers are finding themselves in difficult straits is they cannot 
compete — basically, because of how the tomato is grown, packaged, 
and delivered to the marketplace and the final choices the Amer- 
ican consumers make. Because of the products and the price they 
are buying and consuming tomatoes that are grown in Mexico. 

So, those that lose if this piece of legislation is passed will be 
your constituents, your consumers who, in the winter, are looking 
for a product that they can buy that is affordable and yet has the 
quality they expect. Others who lose if this legislation is passed 
will be the American businessman or businesswoman who has in- 
vested in the production of this product. I stated before that Amer- 
ican businesses sell the seeds and the fertilizer to Mexico and hire 
the people who transport these products. They have an investment 
in the Mexican tomato and will be negatively impacted if this legis- 
lation is implemented. 

I spent IV2 years on the Agriculture Committee talking about the 
freedom to farm. The philosophy that I heard from its Chairman, 
Mr. Roberts, to its many Members was that the American farmer 
now would have to compete in a free market, and in order to com- 
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pete we had to pass new farm legislation which allows farming de- 
cisions based on market demands. That was the spirit of freedom 
to farm. 

This piece of legislation, H.R. 2795, detracts from the freedom to 
farm philosophy because basically you are dealing with the prob- 
lem legislatively so that farmers in the Southeast do not need to 
compete with the product that is being brought. This legislative fix, 
Mr. Chairman, goes against the philosophy of the freedom to farm. 
We now need to compete on a global basis and let the marketplace 
determine what products are consumed and produced. 

I also think H.R. 2795 negatively impacts the spirit of free trade, 
and I would argue that it is against the spirit of NAFTA and WTO. 
In fact it reduces competition and may cause other countries who 
send their products to this country to retaliate if we build this wall 
to protect one particular item, the winter tomato. 

Thank you, Mr. Chairman, for allowing me to testify. 

Chairman Crane. Thank you. 

Mr. Pastor. I would ask that I can submit my written testimony 
for the record. 

Chairman Crane. Without objection, so ordered. 

[The prepared statement follows;] 
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STATEMENT OF THE HONORABLE ED PASTOR 
Arizona - Second District 

before the 

SUBCOMMITTEE ON TRADE 
House Ways and Means Counittee 

APRIL 25 , 1996 


Mr. Chairman, thank you for the opportunity to testify before the 
Subcommittee regarding H.R. 2795 which proposes to include 
"seasonality” as a factor in defining an industry for the 
purposes of granting import relief. I am here today because this 
bill drastically affects the Mexican winter tomato industry which 
is very important to the Arizona economy. I would like to 
explain why H.R. 2795 is a dangerous piece of anti-competitive 
legislation that may lead to the misuse of import relief and 
dismantle the strides the U.S. has made toward open and free 
trade , 

Mr. Chairman, the majority of Mexican fresh winter tomatoes come 
through Nogales, Arizona, in my district. Due to their excellent 
quality and flavor, these tomatoes are in high demand and this 
demand has created niuaerous employment opportunities for 
shippers, retailers, truckers and others in Arizona. Export 
businesses have also benefitted from this constructive trade 
relationship. Many Arizonan businesses export agricultural 
supplies, seeds, tractor parts, cardboard cartons, wooden 
palettes and other supplies to Mexico. These exports help Mexico 
ship back fresh winter produce. This two-way trade alliance has 
created jobs, wealth and stability on both sides of the border. 

To the people along the border, trade is not an abstract concept, 
it is very much a tangible reality. Open and free trade with our 
partners in Mexico has had a positive impact on Arizona's 
economy. However, these trade policies have increased 
competition for domestic winter tomato growers. H.R. 2795 is a 
legislative "fix" to reduce competition from foreign markets and 
protect domestic agricultural markets. 

If H.R. 2795 is passed, it would allow domestic winter tomato 
growers to obtain import relief from Mexican winter tomatoes by 
adding a new "seasonality" factor to the definition of a 
"domestic industry." presently, in accordance with the World 
Trade Organization (WTO) agreement, import relief is granted if 
import injury affects the industry as a whole. If a "seasonal" 
industry is permitted, domestic winter tomato growers would 
suddenly be eligible for protection from Mexican tomato imports 
even though they represent a fraction of the U.S. tomato 
industry. It seems to me that these actions undermine the very 
spirit of open and free trade by restricting foreign competition 
rather than allowing the marketplace to determine the outcome. 

The anti-competitive effects of this legislation will reach far 
beyond the agricultural industry, once seasonal relief is 
provided for the agricultural industry, other seasonal 
industries, such as the Christmas products industry and the 
clothing industry, will follow suit. Making import relief easy 
to obtain for seasonal agricultural products sets a precedent for 
other seasonal industries to seek protectionist favors as well. 

H.R. 2795 will have a negative affect on U.S. exports when our 
trading partners respond by imposing their own trade barriers. 
Nogales, Arizona, in my congressional district, is a key 
U.S. /Mexico crossing point and as such, we communicate often with 
our friends across the border. Numerous countries, including our 
Mexican neighbors, have expressed tremendous concern over the 
possibility that the U.S. might impose protectionist trade 
barriers such as those contained in H.R. 2795. If this 
legislation is passed, I feel it is inevitable that Mexico will 
retaliate with their own trade restrictions on U.S. agricultural 



29 


products. After all, political pressure is not unique to the 
U.S. We certainly cannot expect our friends overseas to extend 
free trade policies to us when the U.S. practices protectionism. 

Mr. Chairman, the U.S. has worked hard to achieve free and open 
access to foreign markets and thus far, these efforts have been 
successful. United States agricultural exports are at an all 
time high. But, we should not lose sight of the fact that the 
U.S. is not the only source for agricultural products. In a free 
market, our trading partners can just as easily buy from other 
countries if the U.S. does not extend favorable terms. We simply 
cannot afford to alienate our trading partners by closing access 
to our markets and trade doors. I hope that we do not risk the 
gains we have made toward free trade by adopting a protectionist 
bill like H.R. 2795. 

Thank you, Mr. Chairman, for the opportunity to address this 
issue. 
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Chairman Crane. I would like to yield now to our colleague from 
Florida, Dan Miller. 

Senator Graham. Mr. Chairman? 

Chairman CRANE. Yes, Senator Graham? 

Senator Graham. If I could ask your permission, I am afraid that 
I am going to have to leave. Again, thank you for holding this hear- 
ing. 

Chairman Crane. We thank you for giving us the time. Thank 
you so much, Senator. 

Our colleague from Florida, Dan Miller. 

STATEMENT OF HON. DAN MILLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF FLORIDA 

Mr. Miller. Thank you, Mr. Chairman. I would like to submit 
my written testimony for the record and I also have a statement 
from the members of the Florida congressional delegation, includ- 
ing both of our U.S. Senators, with all the Florida members, Demo- 
crats and Republicans, with the exception of one, supporting this 
particular legislation. 

[The statement of the members of the Florida congressional dele- 
gation can be found on page 13.] 

While I disagree with my colleague from Arizona, the question is 
not an issue of fairness versus free trade. I supported NAFTA and 
GATT and the Florida delegation was the swing vote on NAFTA 
and GATT, We were basically given a lot of assurances that what 
is happening was not going to happen. 

I realize the problem we are having is not a NAFTA issue, it is 
related to the peso problem and such. But the problem we are hav- 
ing is serious, because I have farmers in my district that have been 
there fourth and fifth generation, which is really old in Florida. We 
have two tomato seasons, for example, in my district, one in the 
fall and one in the spring. Our tomatoes do not compete with New 
York tomatoes or Michigan tomatoes or Illinois tomatoes. Our to- 
matoes compete with Mexican tomatoes and there has to be a fair- 
ness and that is part of the problem here. 

That is what this bill does. It gives us the opportunity to say, is 
it really going to be fair trade? When you get down to the issue of 
NAFTA and GATT and future trade agreements, we need to make 
sure that they always remain fair, 

I think my colleagues have stated very well the position of the 
Florida delegation, and I hope you will give serious consideration 
to this as one potential remedy to some of the problems. We feel 
it is unfair. Thank you. 

[The prepared statement follows:] 
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Testimony of Congressman dan Miller 
Before the House Ways and Means Subcommittee on Trade 
APRIL 25, 1996 

Mr. Chairman, I come before the Trade Subcommittee in support of H.R. 2795, sponsored 
by my Florida colleague Clay Shaw, Jr. I appreciate the opportunity to testify before you today, 
and I hope the Committee sees the merit in H R. 2795. 

I represent the Palmetto-Ruskin area of Florida, where citrus, tomatoes, and other crops 
thrive in the balmy temperatures and bright sunshine. The mild temperatures permit two growing 
seasons, and most of the produce enjoyed by Americans in the winter comes from either Florida 
or Mexico. My district is the second largest tomato producing region in Florida. The tomato 
industry is a key component of our local economy, worth about $100 million last year. 

Our farms are independent, family owned enterprises. Many have been in operation for 
over a hundred years. There are few institutions in Florida that go back one hundred years! 

Although our growers have been fiercely competing with Mexican farmers for the past 
decade or so, a year ago the market crashed. In an election year, the Mexican government had 
been secretly inflating its currency to get a short-term economic boost. When the bills came due 
and the Mexicans could not meet their foreign debt obligations, the peso absolutely collapsed. 

We all remember the rancorous debate over the Administration’s Mexican bailout plan. 

The crash of the peso destroyed the Mexican market for tomatoes, and last year they 
turned their eyes north to the U.S. market. The Mexicans desperately want dollars, and they are 
literally dumping tomatoes in the United States at distress prices. The perishable nature of fresh 
tomatoes means that the market is especially sensitive to supply— you can’t store the tomatoes 
and wait out the flood until the price rises. The peso remains in the gutter, and this season things 
were even worse— in December Mexican shipments were 80% higher than the previous year. 

Our trade agreements permit the ITC to take action when extraordinary surges of imports 
injure American industries. A Section 201 petition our growers filed last year for dumping relief 
was denied by the ITC. That’s because, by law, the ITC looked at the tomato industry as a 
whole, including other states and different growing seasons. Unfortunately, Mexican winter 
tomatoes compete almost exclusively with Florida’s crop, so our state has borne the brunt of the 
peso-led surge. The legislation before the House today will make a technical change in the law to 
allow the ITC to consider damage to seasonal industries. It does not require sanctions. It simply 
allows the ITC to look at the Florida winter market for what it is; a specific industry. 

I support free trade. I voted for both NAFTA and GATT. America’s economic future 
lies in access to world markets. This is especially true for agriculture. As the rest of the world 
develops and grows in wealth and population, America’s farmers will provide their sustenance. 

However, our tomato growers need the same protection under our trade laws as other 
products. The peso crash has destroyed the orderly transition to a free market envisioned in the 
NAFTA agreement. When Florida citizens see crops left in the fields to rot because it costs more 
to pick the tomatoes than the farmers would receive from selling them, that undermines support 
for free trade in general. Selling below the cost of production— dumping— is illegal under existing 
U.S. trade laws if the dumping causes injury. We know that Mexico is dumping its tomatoes, and 
it is readily apparent that Florida tomato growers are being injured in this dumping. I urge my 
colleagues to support this bill. 
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Chairman Crane. Thank you, Dan. 

Now, Peter Deutsch, who was not introduced earlier, who is testi- 
fying as a Congressman from Florida, as well. 

STATEMENT OF HON. PETER DEUTSCH, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF FLORIDA 

Mr. Deutsch. Thank you very much, Mr. Chairman. I will be 
very brief. 

I just want to point out again, which we have done, that this is 
a bipartisan issue in Florida. This letter, I think, really expresses 
our views very well. 

I would, though, like very briefly to try to respond to what our 
colleague from Arizona said. I am ready for this issue to be decided 
on the equity and on the merits, because the reality is that I think 
the Florida farmers are only looking for what is fair. They can com- 
pete in a fair environment. What they are really only saying is ex- 
actly what this bill does. Let us question a seasonal issue, because 
the crops really are seasonal crops. But when you go out to the 
whole year, it just becomes a problem to prove the case. 

It truly is a seasonal crop. It is a seasonal crop in Florida and 
different parts of the State. That is all we are asking for. You have 
to decide, but when you look at the merits, I think you will, I hope, 
and I am convinced, really will decide with us, so thank you very 
much. 

Chairman Crane. Thank you, Peter. 

Mr. Thomas, do you have any questions for our remaining wit- 
nesses? 

Mr. Thomas. I do not necessarily have a question, but I do also 
want to respond to Mr. Pastor in absentia, that he had to leave and 
he was not able to stay. We are not talking about stopping fair 
competition. We are talking about the dumping of a product. The 
argument that freedom to farm means you ought to be able to carry 
out unfair trade practices simply is not the case. 

The other part of his testimony, I guess, that bothered me was 
the idea that somehow people who are small farmers and who only 
possess the dirt and therefore cannot leave should be disadvan- 
taged to the big business guy who can spend millions of dollars to 
set up an operation, in this particular instance in Mexico, but oth- 
erwise, all around the world, and that we had better wake up to 
the fact that there is a growing season for every perishable com- 
modity in the United States somewhere in the world. If we are not 
going to look at it the way this bill wants to look at it, then we 
will sectorially or segmentally be wiped out by every other region 
of the world as the product comes in. 

The other thing that was mentioned but needs to be underscored, 
Mr. Chairman, is that we have almost a case history of what you 
can do if you have 100 percent of the product in one location, and 
that is the U.S. garlic industry, which is virtually 100 percent in 
California. There is virtually one growing season. We had enor- 
mous competition from the Chinese dumping their product on the 
market. Had we not sought and gotten relief in a timely fashion, 
the next year's plantings would have been significantly reduced be- 
cause they could not have competed and you would have had a sig- 
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nificant swing, totally dependent on what the Chinese do with their 
product coming to the marketplace. 

So, as we discuss this issue, frankly, from a Trade Subcommittee 
Member point of view, I am going to be far more interested in the 
testimony of people who have to defend what we do in this country 
internationally, and I want to find out whether or not this con- 
forms with the General Agreement on Tariffs and Trade. If it does, 
I cannot imagine why anyone would be opposed to this unless they 
wanted to perpetuate an unfair advantage. 

Chairman Crane. Thank you. 

Mr. Shaw. 

Mr. Shaw. Just very briefly, I would like to respond to what Mr. 
Pastor said about the quality of the Florida tomato. I can have 
within one-half hour a Florida-grown tomato which I know was 
grown in Florida because it was grown in my yard in Florida and 
is sitting here on the Chairman's desk to show the quality is excel- 
lent. It is a question of when you pick the tomato, and that is what 
makes the difference, I am sure that by the time they get to Ari- 
zona, that probably the tomato was probably picked a little on the 
green side in Florida and sent to Arizona, whereas the Mexican to- 
mato may have been picked as ripened. 

There is an old saying in the South. There are two things that 
money cannot buy, true love and homegrown, vine-ripened toma- 
toes. 

Thank you, Mr. Chairman. 

Chairman Crane. Mr. Houghton. 

Mr. Houghton. I do not know whether you know the details of 
this. I do not, but I have heard that the Florida tomatogrowers 
have filed a section 201 case with the ITC and they did not find 
any abuse here. What was the background of that? 

Mr. Miller. The problem is that they took it as a total tomato 
season for 12 months. They include New York tomatoes, they in- 
clude the Michigan tomato season, and so it is a 12-month season. 
So you just compare the seasonal Mexican season to the total U.S. 
market, you are not going to find any dumping issues. 

What we want to say is, let us compare apples to apples, toma- 
toes to tomatoes and see if there is dumping. If there is no dump- 
ing, then there would not be any action. We are just saying there 
should be a way to be able to compare the Mexican season with our 
season, which is a winter season. There is no way Mexican toma- 
toes are going to hurt you in 

Mr. Houghton. So they have cut the season in half, right? 

Mr. Miller. Right. 

Mr. Houghton. But have you refiled? 

Mr. Miller. No. That is what we are asking, to have the right 
to be able to just have the season defined more as 3 months, if we 
are going to talk about the winter season. 

Mr. Houghton, But have you refiled this case with the ITC? 

Mr. Miller. The State was talking about refiling, but we cannot 
refile it on a seasonal basis. Maybe someone else can testify to 
that. I think it may have been refiled by the State this year. 

Mr. Houghton, I can ask it later. 

Mr. Miller. If we pass this legislation, then we can file compar- 
ing our season with their season. 
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Mr. Houghton. Thank you. 

Chairman Crane. Mr, Neal. 

Mr. Neal. I have no questions at this time, Mr. Chairman. 

Chairman Crane. Mr. Camp. 

Mr. Camp. Thank you, Mr. Chairman, 

I have some concerns about this approach, particularly the possi- 
bility that other nations may retaliate against U.S, exports of per- 
ishable products as a result of this. So I just wanted to set that 
out there for the record and I wondered if either of you had any 
comment on that. 

Mr. Deutsch. I guess I keep going back to the facts being the 
facts. And to Mr. Houghton, you would still have to prove dumping. 
You would still have to make a determination. Do you really be- 
lieve that there exists a concept of a distinct product of winter veg- 
etable? The farmers tell us there really is. The facts show that 
there really is. 

So I think that if, in fact, we were dumping, someone could, in 
fact, do that against us, if there were a distinct product. But I 
think that is the whole purpose of free trade, that it should be free, 
competitive trade, but if a country wants to dump products below 
cost, they should not be allowed to because that destroys the whole 
concept of a free international market. 

Mr. Camp. I thought it was a seasonal issue, not a dumping 
issue. It is both? 

Mr. Deutsch. It is a seasonal issue, and the legislation will 
allow you to argue that there is a distinct season. That is what the 
legislation does. 

Mr. Camp, Dan, do you have any comments? 

Mr. Miller. That is the issue of dumping. You cannot dump 
Mexican tomatoes in August because they do not have Mexican to- 
matoes, I do not think, much in August. So the question is, we 
want to have that defined as a separate product category as such. 
But as far as retaliation, I do not know the answer to that. 

Mr. Camp. Thank you. 

Chairman Crane. Mr. Payne. 

Mr, Payne. I have no questions. Thank you. 

Chairman Crane. With that, I want to thank our panelists for 
their presentations. 

Our next witness is Hon. Jennifer Hillman, General Counsel of 
the USTR. And again, if you can compress your presentation to 5 
minutes or less, all printed material will be a matter of the perma- 
nent record. 

STATEMENT OF HON. JENNIFER HILLMAN, GENERAL 
COUNSEL, OFFICE OF THE U.S. TRADE REPRESENTATIVE 

Ms. Hillman. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity to present the administration’s views on this bill, H.R. 2795, 
a bill which would amend the Trade Act of 1974 to clarify certain 
definitions of domestic industry and like articles in certain inves- 
tigations involving perishable agricultural products. 

The administration supports this legislation. Unfortunately, safe- 
guard mechanisms available under existing legislation often are 
unable to address the unique circumstances of perishable agricul- 
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tural products. The clarifications incorporated in H.R. 2795 would 
help correct this deficiency. 

Clearly, this bill has its origin in the difficult situation faced by 
Florida producers of tomatoes and other winter vegetables. The ad~ 
ministration has been working very closely with Florida growers 
and their representatives to cushion the impact of relatively high 
levels of imports of competing Mexican produce entering the U.S, 
markets during Florida’s prime harvesting season. The administra- 
tion has initiated a number of actions specifically designed to assist 
Florida growers of winter vegetables. 

Frankly, this is a tough problem that has existed for many, many 
years. There is no single answer to addressing it. Our approach has 
been to pursue a package of initiatives designed to deal with what 
is a very difficult situation. 

We have done a number of things, including improving the collec- 
tion and dissemination of pricing, production, and trade data; ef- 
forts to ensure the effectiveness of the existing tariff rate quota on 
tomatoes; a push to increase domestic and foreign outlets for Flor- 
ida tomatoes and other winter produce; and an effort to foster a 
greater dialog between Mexican and Florida producers on problems 
of mutual concern. We also support legislation which would apply 
to Mexican tomatoes the same packaging requirements that prevail 
in Florida. 

Another important element of this package is the administra- 
tion’s support of this bill here before you today. Last year, the Flor- 
ida Tomato Exchange and its constituent members sought relief 
under U.S. safeguard law. The WTO and the NAFTA both allow for 
safeguard procedures. Indeed, most of our trading partners have 
safeguard laws on their books. 

I would only note there in response to a question that Mr. 
Houghton asked regarding the 201 action that was filed, the an- 
swer is yes, another 201 petition has been filed on tomatoes and 
bell peppers, as well as an antidumping investigation. The ITC has 
initiated its second 201 investigation involving tomatoes and the 
antidumping petition was also initiated by the Commerce Depart- 
ment. Those are both very recent developments in just the past few 
weeks. 

In commenting on this, we note that Congress passed the safe- 
guard law to provide a remedy, under certain circumstances, for 
U.S. industries that are hurt by imports. Unfortunately, the exist- 
ing statute has not worked for the Florida tomato industry. The 
1995 petition failed, in part, because of the interpretation of the 
current law definition of what is a domestic industry producing a 
like or directly competitive product. The law was interpreted so 
that all U.S. growers of fresh tomatoes were considered one indus- 
try. 

In fact, tomatoes are produced on a seasonal basis. Different 
parts of the country produce the product at different times. Florida 
produces virtually all of the tomatoes grown in the United States 
for the market during the winter months. It competes directly with 
Mexican imports during that season. 

Lumping the Florida industry together with the rest of the coun- 
try does not reflect the reality of the fresh tomato market. This in- 
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terpretation made it more difficult for the Florida growers to dem- 
onstrate injury. 

H.R. 2795 is a narrow and focused attempt to respond to the par- 
ticular commercial circumstances of perishable agricultural prod- 
ucts. The bill does not expressly override the current law for deter- 
mining domestic industry under determinations under U.S. law. 
Rather, it permits the ITC to consider whether it is appropriate to 
define the domestic industry in a manner that takes into account 
the seasonal nature of perishable agricultural products. It is worth 
emphasizing that the bill does not require the ITC to reach a par- 
ticular result but permits it to do so. 

I would like to comment, then, just very quickly on the role of 
NAFTA in this matter. Understanding the problem of how we have 
gotten to this, I think, is somewhat important to sorting out how 
best to seek a solution. Some have attributed the recent imports of 
Mexican winter vegetables to the effects of NAFTA. I would note 
that in the past, there have been comparable surges in Mexican to- 
matoes at times over a period of almost 20 years. While the most 
recent surges have coincided with NAFTA, given the 20-year his- 
tory, it is clear that this is not a NAFTA problem. 

Indeed, the tariffs that exist under current law for non-NAFTA 
product is in the order of 4.4 cents per kilogram. The current tariff 
under NAFTA for Mexican tomatoes is 3.2 cents per kilogram, a 
difference of barely half a penny per pound. So clearly, this tariff 
differential between NAFTA and non-NAFTA products is not what 
is causing the surge in imports. 

With that, seeing that the light is on, Mr. Chairman, I will thank 
the Committee for this opportunity to present USTR’s views on the 
legislation and I would be happy to answer any questions that you 
might have. 

[The prepared statement follows:] 
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TESTIMONY OF 
JENNIFER HILLMAN 
GENERAL COUNSEL 

OFFICE OF THE U.S. TRADE REPRESENTATIVE 
COMMITTEE ON WAYS AND MEANS 
SUBCOMMITTEE ON TRADE 
April 25, 1996 

Mr. Chairman, I appreciate the opportunity to present the Administration’s 
views on H.R. 2795 — a bill which would amend the Trade Act of 1 974 to clarify 
the definitions of domestic industry and like articles in certain investigations 
involving perishable agricultural products. 

The Administration supports this proposed legislation. Unfortunately, 
safeguard mechanisms available under existing legislation often are unable to 
address the unique circumstances of producers of perishable agricultural products. 
The clarifications incoiporated in H.R. 2795 will help correct this deficiency. 

Clearly, this bill has its origin in the difficult situation faced by Florida 
producers of tomatoes and other winter vegetables. The Administration has 
worked closely with Florida growers and their representatives to cushion the 
impact of relatively high levels of imports of competing Mexican produce entering 
the U.S. markets during Florida’s prime harvesting season. The Administration 
has initiated a number of actions specifically designed to assist Florida growers of 
winter vegetables. 

Frankly, this is a tough problem that has existed for at least twenty years. 
There is no silver bullet to solve it. Our approach has been to pursue a package of 
initiatives to deal with a difficult situation. These actions include efforts to 



38 


improve collection and dissemination of price, production, and trade data; efforts 
to ensure the effectiveness of the existing tariff-rate quota; a push to increase 
domestic and foreign outlets for Florida tomatoes and other winter produce; and 
an effort to foster greater dialogue between Mexican and Florida producers on 
problems of mutual concern. We also support legislation which would apply to 
Mexican tomatoes the same packaging requirements that prevail in Florida.. 

Another important element of this package is the Administration’s support 
for H.R. 2795. Last year, the Florida Tomato Exchange and its constituent 
members sought relief under U.S. safeguard law. The WTO and NAFTA both 
allow for safeguard procedures. Indeed, most of our major trading partners have 
safeguard laws on the books. 

Congress passed the safeguard law to provide a remedy, under certain 
circumstances, for U.S. industries that are hurt by imports. Unfortunately, the 
existing statute has not worked for the Florida tomato industry. The 1995 petition 
failed, in part, because of the interpretation of the current law’s definition of a 
“domestic industry.” The law was interpreted so that all U.S. growers of fresh 
tomatoes were considered one industry. In fact, tomatoes are a seasonal product. 
Different parts of the country produce at different times of the year. Florida 
produces virtually all of the tomatoes grown in the United States for the fresh 
market during the winter months. It competes directly with Mexican imports 
during that season. Lumping the Florida industry together with the rest of the 
country does not reflect the reality of the fresh tomato market. This interpretation 
made it more difficult for Florida growers to demonstrate injury. 
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H.R. 2795 is a narrow and focused attempt to respond to the particular 
commercial circumstances of perishable agricultural products. The bill does not 
expressly override the current standard for determining domestic industry under 
U.S. law. Rather, within the existing law, the bill does permit the International 
Trade Commission (ITC) to consider whether it is appropriate to define the 
domestic industry in a manner that takes into account the seasonal nature of 
perishable agricultural products. It is worth emphasizing that the bill does not 
require the ITC to reach a particular result. 

I would like to comment briefly on the role of the North American Free 
Trade Agreement (NAFTA) in this matter. Understanding the problem is an 
important step in seeking a solution. Some have attributed the recent surge in 
imports of Mexican winter vegetables to the effects of NAFTA. In fact, there 
have been comparable surges in Mexican tomatoes at various times during the past 
twenty years. While the most recent surges have coincided with the early stages 
of NAFTA phase-in, NAFTA is not the problem. 

In fact, tariffs on tomatoes and other winter vegetables were relatively low 
before the NAFTA was passed. Other than phytosanitary requirements, our only 
barrier to imported tomatoes has been a tariff. The current Most Favored Nation 
tariff rate for tomatoes is 4.4 cents per kilogram (March 1- July 14, 1996). Under 
NAFTA, the current tariff on Mexican tomatoes is 3.2 cents per kilogram (for the 
same period). The difference between these two rates — about half a penny per 
pound — is not sufficient to cause the surge in imports we have experienced. We 
have a problem in Florida with Mexican tomatoes — but it’s not caused by 
NAFTA. 


I thank the Committee for the opportunity to offer USTR’s views on this 
legislation, and I’m happy to try to answer any questions you might have. 
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Chairman Crane. Thank you very much, Ms. Hillman, 

Let me open with a question. Does H.R. 2795, in your estimation, 
violate the principle that the domestic industry examined must be 
the domestic industry as a whole, so that as long as a product that 
is grown in one season is like a product grown in another season, 
there is no basis for a distinction based on seasonality? 

Ms. Hillman. Mr. Chairman, our view would be that what you 
are looking at in the statute is whether the product produced as 
a whole of a like or directly competitive product is what you are 
looking at, and the issue here goes to what is directly competitive 
or like, if you will, a January-grown tomato. I think what you are 
getting at is the issue of whether or not a January-grown tomato 
is directly competitive with a June-grown tomato. 

Given that it is a seasonal product, the concept that you are get- 
ting at with this bill is whether or not products grown in one par- 
ticular season that are a seasonal product are like or directly com- 
petitive with products grown in a different season. What you are 
saying is you are giving the ITC the discretion to make the deter- 
mination that they are not directly competitive with products 
grown in a different season. 

Chairman CRANE, My understanding is that a number of coun- 
tries have alleged already in the WTO that the bill would be WTO 
illegal, including 14 members of the Cairns group, which rep- 
resents one-third of the world’s agricultural trade. How many coun- 
tries have made this allegation and does this put us in an unten- 
able position? 

Ms. Hillman. In our judgment, it does not. We do not believe 
that the legislation would be inconsistent with the WTO. Indeed, 
current U.S. safeguard laws mirror exactly the WTO’s definition of 
what is a domestic industry, meaning the definition that producers 
as a whole of the like or directly competitive product. 

As we read the bill, the new provisions would not replace the 
current WTO-consistent definition, even for perishable agricultural 
products. The bill would simply permit the ITC to consider the 
unique circumstances of perishable agricultural products under the 
existing definition. Therefore, we do not believe that the bill can be 
read as inconsistent with our WTO obligations. 

I would add that given that the Ni^TA sort of relates to the 
same definition under the WTO, we would make the same argu- 
ment, that the bill is not inconsistent with our NAFTA obligations, 
either. 

Chairman Crane. Thank you. 

Mr. Thomas. 

Mr. Thomas. Thank you. Thank you very much for your testi- 
mony. What I get out of it is that in looking at the current U.S. 
law defining domestic industry and the WTO Agreement on safe- 
guards, all we are in essence doing is giving the option of adding 
at the end of each of those definitions a phrase like ‘^marketable 
at that time,” because when you deal with perishable commodities, 
what it is, is a product that is marketable at that time. I think it 
is a long overdue approach. 

The other thing I want to ask you is, do you not believe we in- 
crease the ability to find it appropriate under WTO if we increase 
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the percentage that an area represents when we try to determine 
whether or not that is the industry for that particular time? 

Ms. Hillman. I think what you are getting at is 

Mr. Thomas, For example, if you were to determine that a 60- 
percent penetration in the area was sufficient to have standing ver- 
sus a 90-percent, your 60-percent position would be weaker than 
the 90-percent? 

Ms. Hillman. I think the way the bill reads is that it states that 
the definition would be if the producers sell all or almost all of 
their production of the article in that growing season and the de- 
mand for the article is not supplied to any substantial degree by 
other domestic producers of the article who produce the article in 
a different growing season. 

Mr. Thomas. And if we were the Europeans or the Mexicans or 
someone else, we would define “nearly all” or “substantially” or 
“most” to be probably 51 percent, which would make it a fairly per- 
nicious law, in my opinion, and a very flexible tool to deny people 
entrance into the market. 

How do you think — and I know this is unfair, because you have 
not made the determination because this is not law — what do you 
think would be the ballpark percentage that would fulfill those 
somewhat subjective words? 

Ms. Hillman. I think, Mr. Thomas, I am a little reluctant to 
stand in the shoes of the ITC. One of the reasons why we believe 
this provision is both appropriate and not inconsistent with our 
WTO obligations is that it leaves it up to the ITC to make the de- 
termination on a case-by-case basis, looking at the facts presented 
before them in a particular case. 

Mr. Thomas. And my guess is that — and I am able to go into 
that thicket — that they are probably going to use something like a 
90-percent standard so that they can have a very high comfort level 
that this is, in fact, the market at that time. I think that under- 
scores the problem that we have, because given the timeframe for 
growing virtually 90 to 100 percent of the marketable product at 
that time, if you do not get your product to market in that time- 
frame, you are completely devastated. That is the point that we are 
trying to make. 

I do not think people realize how much perishable agricultural 
commodities have become a niche product to a very great extent, 
looking for a window in time to maximize their marketability. I 
have talked to Israelis who are growing tomatoes and I met one fel- 
low who made his entire yearly money supply off a 2-week window 
in Toronto between Christmas and New Year’s because nobody else 
was — he fooled them in, and, of course, he got exorbitant prices for 
beautiful large tomatoes, but he found his niche. 

When particular farmers live in a particular area in which the 
niche is given to them by the season, to argue that they then 
should be determined to be damaged with people 1,000 miles away 
in an entirely different growing season, I think is the reason we fi- 
nally moved to this position, and I applaud the administration for 
supporting this position. 

Just let me finally say, Mr. Chairman, the idea that we are going 
to be retaliated against by Mexico if we do something like this, and 
I do not know if the General Counsel is aware of what is already 
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going on with Mexico, we have stone fruit that cannot cross the 
border because of phony phytosanitary arguments by the Mexicans 
because we are unwilling to allow weevil-infested avocados to come 
across and they honestly believe that we are dealing with this as 
a political decision rather than a scientific one. 

It seems to me that this kind of action by this Committee would 
probably go a long way toward beginning to get some of the folks 
who share borders with us and who are in free trade agreements 
with us, to realize that we are going to base it upon science and 
we are not going to base it upon politics. I believe this is based on 
science representing growing seasons, not on politics. Do you think 
that is a fair statement? [Laughter.] 

You can say '‘y^s” and I will ^ve up my time. 

Ms. Hillman. What I will directly comment on is we obviously 
are going to take the position if we are acting within our WTO and 
our NAFTA obligations, there is no justification for retaliation. 

Mr. Thomas. That is what I was looking for. Thank you very 
much. 

Chairman Crane. Mr. Shaw. 

Mr. Shaw. Thank you, Mr. Chairman. 

I will be very brief, in that I think you agreed with what he said, 
whatever that was. I would like to express the appreciation of the 
Florida farmers for the amount of attention that the Trade Rep- 
resentative has given to this very real problem, recognizing that it 
is a very real problem and for being very supportive. 

I just wanted to repeat one thing I said in my opening statement, 
which I believe deserves being repeated, that our Florida farmers 
cannot afford the labor to pick the crops for the price that the 
Mexicans are bringing these tomatoes into this country. It is clear- 
ly out of our hands and it is in the hands of the Congress and I 
would hope that we move forward. 

Chairman Crane. Mr. Houghton. 

Mr. Houghton. Mr. Chairman, I wonder if it would be possible, 
and if the gentleman would accept, if I could ask Mr. Shaw a ques- 
tion here. 

Chairman Crane. Certainly. 

Mr. Houghton. If the 201 case has been resubmitted and injury 
is proven and therefore remedies are given, would this legislation 
be necessary? 

Mr. Shaw. I would like to defer to the Trade Representative on 
that. I think that it desperately needs clarification, and I would 
like to also point out that for these farmers down in Florida, there 
is very little that you can grow during the summer months. So they 
are totally dependent upon the winter months because in the sum- 
mer the sun gets so intense during that period of time and the bug 
problem becomes very acute. So they strictly are confined to a sin- 
gle window here. But if Ms. Hillman has an answer to that, I 
would defer to her. 

Ms. Hillman. I guess I would answer your question in two ways, 
Mr. Houghton. One is this bill is obviously not directed solely at 
this issue of Mexican tomatoes. It is a more generic problem with 
respect to perishable products. So the administration would take 
the view that because the bill is directed at a broad category of per- 
ishable agricultural products and not solely at the Florida tomato 
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situation, the ITC granting relief in the tomato situation may not 
address the more generic problem of perishable agricultural prod- 
ucts. 

Mr. Houghton. Maybe I could just reclaim my time, then. I un- 
derstand that, but the point is, it has been brought up because 
there is a tomato issue, not because there is a cabbage issue or 
something like that. 

But I just wonder, in the overall scheme of things, and maybe 
I could ask your 

Mr. Thomas. I think I can answer your question. The first 201 
was argued on seasonality and was turned down because the law 
did not provide that. That is the basis of this legislation. 

Their second 201 petition is based upon the industry as a whole, 
in which it is going to be far harder for them to show injury as that 
portion of the U.S. tomato industry, which is the front of the entire 
U.S. industry. 

So my guess is, not wanting to anticipate a decision, it will be 
very, very difficult to show injury on a 201 case when the Florida 
tomato industry is looked at as a portion of the entire domestic to- 
mato market. So I do not think they are going to win their second 
201, in my opinion. 

Mr. Houghton. You may be right, and I do not want to prolong 
this thing, but I am assuming, for the sake of argument, that that 
is not the case and that there will be some correction made. I may 
be wrong, but that is the assumption. 

I guess what I am getting at is that from a practical standpoint 
in terms of NAFTA and retaliation and all sorts of things like that, 
if there were a chance for you to get some sort of relief, would not 
the relief be better through the 201 process, which is a sort of a 
worldwide approach, rather than having a specific piece of legisla- 
tion where people just are infuriated at the United States? 

Mr. Shaw. Better to go through NAFTA? 

Mr. Houghton. Better to follow through the 201 process rather 
than having this particular piece of legislation. 

Mr. Shaw. I think, as Mr. Thomas pointed out, that you need 
that extra piece of the puzzle to recognize the seasonality of the in- 
dustry. The Florida industry closes down, basically, and if you 
spread it out over an entire year when Florida is not even produc- 
ing tomatoes and Mexico, likewise, is not producing tomatoes, it be- 
comes, as Mr. Thomas says, very, very difficult, if not impossible, 
to even make the case. 

Chairman Crane. Mr. Pa3me. 

Mr. Payne. Thank you very much, Mr. Chairman, and welcome, 
Ambassador Hillman. 

Ms. Hillman. Thank you. 

Mr. Payne. Thank you very much for your testimony. I am trying 
to understand this issue, and certainly, I am very interested in get- 
ting it resolved and it seems this amendment is probably the very 
best way to approach that. It is a broader amendment than one 
simply to address the issue that is going on in Florida at the 
present time. 

There are those who say, though, that there are concerns and 
there are reasons that we should expect that this would not with- 
stand the scrutiny of a WTO panel. Apparently, their concerns 
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have to do with article 4 of the safeguards agreement which says, 
as it defines the domestic industry, that they are producers as a 
whole of the like or directly competitive products operating within 
the territory of a member of those whose collective output of the 
like or directly competitive products constitute a major proportion 
of the total domestic production of those products. 

In other words, it sounds as if it is problematic in terms of trying 
to separate either by producer or by season an industry like this 
in the context of what is in the WTO Agreement. Could you com- 
ment on that, because I am trying to understand this and trying 
to understand how it relates to the WTO Agreement. 

Ms. Hillman. Sure. What you are getting at is the issue of how 
broadly you can define this industry as a whole, producers as a 
whole. What we would argue is that our actions if this amendment 
were to pass would be consistent with our WTO obligations because 
they have that same definition of those that are affected, producers 
as a whole of a like or directly competitive product. 

The argument goes to what is going to be viewed as a directly 
competitive product, whether or not you are going to view a 
January-grown tomato as directly competitive with a June-grown 
tomato. Clearly, what the ITC would be asked to determine on a 
case-by-case basis, based on the facts of the particular situation, is 
whether or not those items are, in fact, directly competitive, given 
that they are grown and sold and marketed in a different season 
when, theoretically, prices and other factors in the market are dif- 
ferent for the product, that it has a seasonality to it, it has a lim- 
ited time that it can be sold. 

It would be a case-by-case determination on the facts by the ITC, 
where the ITC would be given the liberty of making a determina- 
tion that products grown in this seasonal basis is not directly com- 
petitive with products or not like — I mean, they would make a de- 
termination of whether they are like or directly competitive with 
products grown in a different season. What they would be then de- 
ciding is whether or not they want to grant relief based on competi- 
tion between imports coming in at the same time as that group of 
directly competitive products from a given season. 

So what you are really getting at is giving the ITC discretion to 
determine on a case-by-case basis what is a like or directly com- 
petitive product to the imports coming in. You would be then choos- 
ing the producers as a whole of the product that is, again, like or 
directly competitive with that season of product coming in. 

Mr. Payne. So again, then, your position and the position of the 
administration is that this amendment clearly falls within the 

Ms. Hillman. We take the view that this would be consistent 
with our WTO obligations and consistent with our NAFTA obliga- 
tions, given that they are based on the same definition of who is 
eligible for relief. 

Mr. Payne. You mentioned this has been going on for a very long 
time and is not directly related to NAFTA. Have there been other 
attempts such as this in the past to try to deal with this, or are 
you familiar with them? 

Ms. Hillman. The issue of the seasonality and whether there 
should be changes, my understanding is, yes, the Congress at var- 
ious points has considered a number of different pieces of legisla- 
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tion. In fact, if my memory is correct, Mr. Thomas has also in the 
past been an author of various kinds of provisions to look at this 
issue of seasonality of product in terms of various kinds of relief 
efforts under our trade laws. 

Mr. Thomas. Would the gentleman yield? 

Mr. Payne. Yes. 

Mr. Thomas. We were very successful in the early and 
mideighties in getting the U.S. Trade Representative to understand 
that when you find relief favorable of a perishable commodity and 
that relief occurs 9 months, 12 months after the fact, it does not 
bring a whole lot of relief. We passed a series of bills which pro- 
duced a 27-day perishable commodity fast track procedure, includ- 
ing review by the President, and I believe it has been very success- 
ful in meeting the needs of unique products under unique cir- 
cumstances. 

I thank the gentleman for yielding. 

Mr. Payne. Thank you very much, and thank you, Madam Am- 
bassador, and thank you very much for the good job that you are 
doing at USTR. 

Ms. Hillman. Thank you very much. 

Chairman CRANE. Mr. Portman. 

Mr. Portman. No questions. 

Chairman Crane. Ms. Dunn. 

Ms. Dunn. No, I have no questions. Thank you. 

Chairman Crane. We want to thank you, Ms. Hillman, for your 
testimony and appreciate your appearance today. 

With that, I would like to invite our next panel, made up of two 
State Departments of Agriculture. We have Becky Doyle, director 
of the Department of Agriculture in my home State of Illinois, and 
Dr. Martha Roberts, deputy director for food safety from the Flor- 
ida Department of Agriculture and Consumer Services. Dr. Roberts 
will read the Florida Commissioner, Robert Crawford’s, testimony. 
He was not able to be with us today. 

With that, I would again ask you if you could try and keep your 
presentations to 5 minutes or under. Any additional printed mate- 
rial will be a matter of the permanent record and I would like to 
yield to Ms. Doyle. 

STATEMENT OF BECKY DOYLE, DIRECTOR, ILLINOIS 
DEPARTMENT OF AGRICULTURE 

Ms. Doyle. Thank you, Mr. Chairman. It is good to see you. I 
do not get to see you often enough in Illinois. 

I hope you can be a part of this, because this is based on Illinois 
agriculture. I am here representing today not only Illinois agri- 
culture but the State of Illinois. Our agency serves more than 
75,000 farmers and all of the consumers in the State of Illinois. 
Like others in our economy, our farmers depend on export markets 
for a growing share of their incomes. I have long believed in and 
worked for free trade and I represent a Governor, Jim Edgar, who 
also worked with Congress and recent administrations to promote 
more open world markets. 

We are even stronger supporters of free trade today as we see 
the benefits that are accruing to Illinois farmers from NAFTA and 
WTO. For example, agriculture exports represent approximately 23 
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percent of all Illinois exports to Mexico and 7 percent of all of our 
exports to Canada. 

We are disturbed, therefore, by the sudden reemergence of pro- 
tectionist arguments in this Nation, both in electoral politics and 
in legislative and regulatory affairs. I am particularly troubled by 
this Nation's willingness so soon after years of professional solid 
negotiations to open global markets to consider breaking its word 
and unilaterally changing the rules. We feel that if we open this 
door, it will be an open invitation to other nations to do the same, 
creating a downward spiral which can only have disastrous effects. 

Trade agreements are, after all, a realignment toward compara- 
tive advantages which create the efficiencies which benefit consum- 
ers and, in the long run, also protect and benefit producers. 

The seemingly small issue at the root of the legislation before 
this Committee today is being supported by what we see as a pro- 
tectionist trend and, at the same time, is serving as protectionism's 
poster child. That is why 15 other nations have already objected to 
this measure and why the 14-member Cairns group has expressed 
its concerns. A vote by this Committee against H.R. 2795 would not 
only be of great importance in and of itself, it would also send a 
message to our trading partners and to leaders in the U.S. Govern- 
ment that we must protect the sanctity of our trade agreements. 

I am not the only State Agriculture Director opposed to H.R. 
2795. My views are shared by directors and commissioners from 
other large agricultural States. Most of the 50 States, especially the 
large agricultural States, can identify a sector of their agricultural 
economy which has been hurt, at least apparently hurt, by recent 
trade agreements. But rather than ask Congress for a special pref- 
erential treatment, we are working within our States to try to help 
those sectors that have been harmed, help them identify different 
options. I would respectfully suggest that the proponents of this bill 
might want to work with the producers in their States, also, to do 
the same. 

In a letter to your Committee, several State directors or commis- 
sioners of agriculture stated that this bill could significantly reduce 
the gains the agricultural sector has made in the international 
marketplace. We would like to present a copy of that letter for the 
record. 

Chairman Crane. Without objection, so ordered. 

[The information follows:] 
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Fcfanuiy 28, 1996 


The Hononble Bill Archer, Cheinnan 
Waye and Meene ComiraUee 
U.S. Houm ofRepraicntatives 
1 ]02 Ix>ngwprth HOB 
WadnnsUuv D C. 20S15 

Deer Chenman Archer: 

A& leaders ofasricultUFe in cbe nates vt9 r^tfcscnt, wc would like to express our cpporition to 
SJ462 and 5.1463, and companions HJi. 2921 and HJL 279S, re^ectxvely. enacted, these 
bills could aigniflcamly reduce the gains tlw agriculture sector has made in the iittcmatioBBl 
mailcetplace. We believe the gains we have made in the last fbw years are just the tip of the 
Iceberg fbr U.S. agriculture. 

Just last year, U.S, agricultural expwts totaled $54.1 billion. The projection A>r 1996 is a 
whopping SCO billion. Tfieae gains are due in part to the enactment of the North Amerke Free 
Trade Agreement <KAFTA) and the Un^uay Round oTtlie General Agrearaent on Tari ft and 
Trade (CATT^dsailltC the economic criais to Mestioo. Because our aiatna' cornmitmant to free 
unde is solidly for the iong-cenn, we are concerned with the pocemiai contcquences these bills 
would hove on our uidustiy*s profitabilhy. 

S. 1463/Hr. 2921 woUld f»ovide protection for Florida tomato growers from competition. 
During both trade a£ 7 oenicnts* negotiations^ legal inrotection was a g reed to in the fomi of tBriir> 
rata quotas (TKQs) end lengthy phase-out periods. The Florida tomato huSiutiy has a lO-yeer 
phase-out period for iu TRQ. S. 1462/HR.292 1 would provide additional protection by requiring 
Mexican growera to pack their variety of tomato in tbs sxms mamiB that the Florida inthisliy 
packs their tomatoes, ediile not regulating otber varieties grown in the U.S. By acct ing natiojial 
standards for imported foreign produce wlula not nquirirag all domestic produce to foUow amt, 
these bills create a non-tariff barrier and foil short of meetii^ “natiooal treatment’' standards under 
the NAFTA and GATT. Dally, we work to ranove similar barriers and fight natiosal treatment 
violations to improve opportunities for U.S. agricultural exports. A change this would affect 
ouf nation’s ability to light for export opportunitica. 

Secondly, the Congress has authorized nttriteting order quality uanduds that both domestic and 
foraiga produce must meet, rcganUecs of how are packaged. These siandards protect U.S. 
consumers front sub-quali^r pitxluce and are indiutry-initiated. Without the ohaiigea to national 
jWM-Jting standards, U.S. ecewumars will sitil rvoatve tpiahty produce. 

S. 1463 and HJL2795 are partkaps even more qgrpgioas than tbe former bait. Hiese two Mils 
would pniaUa prataction frir the Ftorida tomato induaixy by chaiiipng the defrmtioo iff an 
’induMry.” The ‘‘seasonal Industiy’* definitian would provide additional protections over and 
above those negotiated under the NAFTA and GATT. These two uade agreements were 
originally negotiated with speoifio windows of time to address seasonality rxmmnm ^Hxit 
oompeiitive imports by apfdying additional tariffk dining anntitive production perioda. 8. 1463 and 
H.R.2>95 would create a precedent from foreign oomperitloo- It would uadermbie evciythtog we 
have worked &r during tiw last 10 yean to openwork! maxkeu. 

Chaz^M Ilka these go *B**"»* evorylhing our trada n a g otietors agreed to under the NAFTA and 
GATT. They also jeopanfizn our standliig as the leader of the flee markcL Weuigeyouto 
evaluate the liiq>act thm reduced forei^ trade would have on the agriculture industiy. The 
answer is daariy one that we cannot afford, especially when Ihdaral policy is directing U.S. 
agfieulture producers to he more respontive to the marketplace. 

We would like to submit these oomments for the committee’s record when hearinga are held, and 
urge you to join us in oppoting this Ippslation. 

Sincerely, 
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Ms. Doyle. I hope that you will keep in mind how amazing these 
gains have been since enactment of NAFTA and the WTO accords 
and what H.R. 2795 would be imperiling. In just the past 2 years, 
U.S. agricultural exports have jumped by* one>third to $60 billion. 
Protecting American agriculture’s ability to make such gains is ob- 
viously much more important than unfairly protecting a single sec- 
tor of our vast agriculture industry from fair competition. 

We feel there is little doubt that H.R. 2795 would imperil those 
gains. If passed, the bill would require the United States to make 
trade concessions that could harm other U.S. exporters, encourage 
other countries to employ the seasonality principle to restrict U.S. 
exports, and disrupt imports from other U.S. trading partners. 

Perhaps most troubling, however, is how this proposed action 
could undermine the progress toward stability and order in the 
global economy which we have worked so hard to achieve. The 
United States has long been pressing other nations not only to ac- 
cept more open markets but to enforce these new rules, to live up 
to their obligations, and we should, too. 

[The prepared statement follows:] 
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STATEMENT OF BECKY DOYLE 
DIRECTOR, AGRICULTURE DEPARTMENT 
STATE OF ILLINOIS 


Good afternoon. My name is Becky Doyle. I am the Director of the Illinois Department 
of Agriculture, and I very much appreciate the opportunity, Mr. Chairman, to appear before this 
Committee today. 

My agency serves more than 75,000 farmers in our state. Like others in the Illinois 
economy, these farmers depend upon export markets for a growing share of their incomes. I have 
long been a believer in free trade, and I represent a Governor who has worked with Congress and 
recent administrations to promote more open world markets. We are even greater believers in 
free trade today as we see the benefits that are accruing to Illinois farmers from the North 
American Free Trade Agreement (NAFTA) and the World Trade Organization (WTO) accord. 
For example, agricultural exports represent approximately 23 percent of all Illinois exports to 
Mexico and 7 percent to Canada, 

I am disturbed, therefore, by the sudden re-emergence of protectionist arguments in this 
nation, both in electoral politics and in legislative and regulatory affairs. I am particularly 
troubled by this nation’s willingness, so soon after years of solid negotiations to open global 
markets, to consider breaking its word and unilaterally changing the rules. If we open this door, 
it will be an open invitation to other nations to do the same, creating a downward spiral which 
can only have disastrous effects. 

The seemingly small issue at the root of the legislation before this committee today is 
being supported by this protectionist trend and, at the same time, serving as protectionism’s 
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posterchild. That is why 1 5 other nations have already objected to this measure in Geneva and 
why the 14-member Cairns group has written to this Committee about its concerns. 

A vote by this committee against H R. 2795 would not only be of great importance in and 
of itself. It would also send vital signals to other nations and to others in the U.S. government 
to protect the sanctity of our trade agreements. 

I am not the only state agricultural commissioner opposed to H.R. 2795. My views are 
shared by commissioners from other large agricultural states. In a letter to your committee, we 
stated that this bill “could significantly reduce the gains the agricultural sector has made in the 
international marketplace.” 

I hope that you will keep in mind how large those gains have been since enactment of the 
NAFTA and the WTO accords and what H.R. 2795 would be imperiling. In just the past two 
years, U.S. agricultural exports have jumped by a third^to $60 billion. Protecting American 
agriculture’s ability to make such gains is obviously much more important than unfairly 
protecting a single sector of our vast agriculture industry from fair competition. 


There is little doubt that H.R. 2795 would imperil those gains. 
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If successful, this bill would: 

1. Require the U.S. to make trade concessions that could harm other U.S. 
exporters. 

Both the NAFTA and WTO require countries imposing safeguards measures to 
compensate the affected exporting countries by making "concessions having substantially 
equivalent trade effects." If the countries involved cannot agree on appropriate compensation, 
then the exporting countries may decide to unilaterally suspend "equivalent" benefits owed the 
United States, perhaps by raising tariffs or reducing quotas on some U.S. products. 

2. Encourage other countries to employ the ’’seasonality" principle to restrict 
U.S. exports. 

This proposal sets a dangerous example for other countries wishing to enact similar 
changes in their own laws. Major American exporters — of goods ranging from pork and 
peaches to com and wheat — could find themselves being denied the opportunity to compete 
fairly in their current export markets. As the world’s largest exporter, the United States has the 
most to lose from introducing new forms of protectionism. 
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3. Diminish the ability of the U.S. to hold other countries to their trade 
commitments. 

The Clinton Administration, recognizing the fundamental importance of ensuring that trade 
promises are kept, recently launched a high-profile initiative to "enforce" existing trade 
agreements. For the United States to breach its own obligations under those same agreements 
only imdermines this "enforcement" initiative. U.S. industries hurt by the failure of foreign 
governments to comply with their trade obligations could find it harder to obtain adequate 
remedies. 

4. Disrupt imports from other U.S. trading partners. 

Although the "seasonality" legislation was proposed to protect Florida growers from 
imports of Mexican tomatoes during the winter months, it could disrupt imports of numerous 
"seasonal" products from Europe, Canada, Israel, Chile and elsewhere that are consumed or 
processed through out the United States. Imports could face new barriers whenever any group 
of "seasonal" U.S. producers is found to be injured by import competition. 

^ Perhaps most troubling to me, however, is how this proposed action could 

undermine the progress toward stability and order in the global economy which we have worked 
too hard to achieve. The United States has long been pressing other nations not only to accept 
more open markets but to enforce these new rules, to live up to their obligations. For us to now 
be the one considering going back on its word, as H.R. 2795 would do, suggests the beginning 
of the breakdown of the system. We cannot afford to let this happen. We cannot afford to play 
fast and loose with the fiamework of the international trading system. We cannot afford to pass 


H.R. 2795. 
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Chairman CRANE. Thank you, Becky. 

Dr. Roberts. 

STATEMENT OF BOB CRAWFORD, COMMISSIONER OF AGRI- 
CULTURE, STATE OF FLORIDA DEPARTMENT OF AGRI- 
CULTURE AND CONSUMER SERVICES; AS PRESENTED BY 

MARTHA ROBERTS, PH,D., DEPUTY COMMISSIONER 

Ms. Roberts. Mr. Chairman, Members of the Subcommittee, I 
am Martha Roberts, Deputy Commissioner of Agriculture for the 
State of Florida, representing Commissioner Bob Crawford, who re- 
grettably could not be here due to conferencing on our budget today 
by the Florida legislature. 

The legislation before you today clearly and positively affects 
both Florida agriculture’s perishable fruit and vegetables industry 
and agriculture nationwide. Mr. Chairman, it is my distinct privi- 
lege to present to you strong support from agriculture for the pas- 
sage of H.R. 2795. This legislation, we believe, is a natural step for- 
ward in recognizing the unique characteristics of the ever-changing 
landscape of agriculture. We want to express to the bill’s sponsor. 
Congressman Clay Shaw, the gratitude of the people of Florida for 
the leadership demonstrated by his efforts to pass this needed leg- 
islation. 

I am pleased that the legislation recognizes a distinct and critical 
difference that we must not forget. Perishable fruits and vegetables 
cannot be stored like corn, wheat, and other grains, nor can they 
be stored indefinitely either frozen or refrigerated, like meat and 
poultry, and held off the market until prices change. So the trade 
laws that affect perishable products grown in short, concentrated 
growing seasons must be relevant trade laws. 

Congress has labored long and hard to write laws that promote 
trade and provide remedies for those adversely affected by trade. 
At the core is a recognition by Congress that as we move to expand 
trade, domestic producers may be impacted by new conditions of 
trade. 

Mr. Chairman, the Subcommittee has been the originating point 
of the laws that seek to ease this tension. The safeguard provisions 
written into the law by this Committee may one day have critical 
importance to any producer facing newly global competition. For 
these measures to truly be safeguards, they must work effectively. 

The creation of safeguards for winter-produced fruits and vegeta- 
bles was one agreement made by Congress at the end of the 
NAFTA debate. In relation to this, in June 1994, the International 
Trade Commission published report 2771 regarding “The Monitor- 
ing of U.S. Imports of Tomatoes.” Section 316 of the NAFTA Imple- 
mentation Act required the commission to monitor U.S. imports of 
fresh or chilled tomatoes and peppers. And in an opening letter to 
Congressman Sam Gibbons, then ITC Chairman Don Newquist ex- 
plained the difficulties of monitoring and reported that recognition 
of seasonal production would not be possible without statutory 
change. 

Florida producers and delegation members had been told that 
section 316 was included in the NAFTA Implementation Act in an 
attempt to monitor the volatile fresh seasonal market for winter 
fruits and vegetables produced October through May. The ITC let- 
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ter from then ITC Chairman Don Newquist further stated that, 
‘‘limiting the scope to the winter marketing season would focus on 
the time period when imports are of greatest concern to competing 
domestic growers.” 

Since the NAFTA Implementation Act requires ITC monitoring 
until January 1, 2009, for the purposes of expediting relief either 
under section 302 of the Implementation Act or section 202 of the 
Trade Act of 1974, then it is critical that we have a workable defi- 
nition that recognizes commercial reality. 

Mr. Chairman, in the dead of winter, when the rest of our Nation 
sleeps under a blanket of cold and snow, Florida is producing the 
fresh fruits and vegetables for our Nation. This absence of other 
winter-producing areas in the United States was also recognized 
very clearly by the 1991 GAO Report on United States-Mexico 
trade where they very distinctly showed the seasonality of our pro- 
duction and other States’ productions of fruit and vegetables for the 
Nation’s food supply. 

H.R. 2795 corrects or clarifies the law and recognizes that perish- 
able agricultural products and producers may exist in the market- 
place during distinct periods of time. For the trade laws of our Na- 
tion to work, for the international trade agreements we have 
signed to work as Congress envisioned them, the special safeguard 
provisions must be effective for all agricultural products, not just 
for those products stable in long storage conditions and not just in 
those areas that produce throughout the year. H.R. 2795 is an ef- 
fective measure. We should not fear retaliation from measures con- 
sistent with international trade agreements. 

I urge your support of this legislation and we would very much 
like to provide you copies of resolutions from the Governor and cab- 
inet of the State of Florida, from the Florida House of Representa- 
tives, and from the Florida Senate regarding enforcement of trade 
laws. Thank you, Mr. Chairman. 

[The prepared statement and attachments follow:] 



55 


Testimony of 

Commissioner Bob Crawford 
State of Florida 

Before the 

Subcommittee on Trade ^ Committee on Ways & Means Considering 
H.R. 2795 

April 25, 1996 


Mr. Chairman, Members of the Subcommittee, I am Bob Crawford, Commissioner of 
Agriculture for the State of Florida. It is my duty to protect the h^th, vitality and 
competitiveness of Florida agriculture. The legislation before you today, clearly and positively 
affects both Florida agriculture’s perishable fruit and vegetable industry, and agriculture 
nationwide. Mr. Chairman, it is my distinct privilege to present to you strong support from 
agriculture for passage of H.R. 2795. This legislation is, I believe, a natural step forward in 
recognizing the unique characteristics of the ever changing landscape of agriculture. I want to 
express to the bill’s sponsor, Congressman Clay Shaw, the gratitude of the people of Florida for 
the leadership demonstrated by his efforts to pass this needed legislation. 

I am pleased that this legislation recognizes a distinct and critical difference that we must 
not forget. Perishable fruits and vegetables can not be stored like com, wheat or other grains, 
they can not be stored indefinitely frozen or refrigerated like meats and poultry or held off the 
market until prices change. So the trade laws that affect perishable products, grown in short 
concentrated growing seasons, must be relevant trade laws. 

Congress has labored long and hard to write laws which promote trade and provide 
remedies for those adversely affected by trade. At the core is the recognition by Congress that as 
we move to expand trade, domestic producers may be impacted by new conditions of trade. 

Mr. Chairman, this subcommittee has been at the originating point of the laws which seek 
to ease this tension. The “safeguards” provisions written into law by this committee may one 
day have critical importance to any producer facing newly global competition. For these 
measures to be “safeguards”, they must work effectively. 

Safeguards for winter-produced fruits and vegetables was one agreement made by 
Congress at the end of the NAFTA debate. In relation to this, in June, 1994, the International 
Trade Commission published Report 2771 regarding the Monitoring of U.S. Imports of 
Tomatoes. Section 316 of the NAFTA Implementation Act required the Commission to monitor 
U.S. imports of “fresh or chilled tomatoes” and peppers. In an opening letter to Congressman 
Sam Gibbons, then ITC Chairman Don Newquist explained the difficulties of monitoring and 
reponed that recognition of seasonal production would not be possible without statutory change. 
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Florida producers and delegation members had been told that Section 316 was included in 
the NAFTA Implementation Act in an attempt to monitor the volatile fresh seasonal market for 
winter fruits and vegetables produced October through May. The ITC letter further stated that 
'^limiting the scope to the winter marketing season would focus on the time period when imports 
are of greatest concern to competing domestic growers.” Since the NAFTA Implementation 
Act requires ITC monitoring until January 1, 2009, for purposes of expediting relief under 
section 302 of the Act or section 202 of the Trade Act of 1974, it is critical that we have a 
workable definition that recognizes commercial reality. 

Mr. Chairman, in the dead of winter when the rest of our nation sleeps under a blanket of 
cold and snow, Florida is producing the fresh fruits and vegetables for our nation. This absence 
of other winter producing areas in the U.S. was recognized by the 1991 Government Accounting 
Office Report on U.S.-Mexico Trade and showed the seasonality of our production for our 
nation’s health and food supply. 

H.R. 2795 corrects or clarifies the law and recognizes that perishable agricultural 
products and producers may exist in the marketplace during distinct periods of time. For the 
trade laws of our nation to work, for the international trade agreements we have signed to work 
as Congress envisioned them, the special safeguards provisions must be effective for all 
agricultural products, not just for those products stable in long storage and not just for those areas 
that produce throughout the year. H.R. 2795 is an effective measure, and we should not fear 
retaliation from measures consistent with international agreements. 

Mr. Chairman, The Governor and Cabinet of the State of Florida, the Florida House of 
Representatives, and the Florida Senate, have in three separate resolutions this month recognized 
the unparalleled effects of imports on Florida agriculture and have resolved that they urge 
Congress to take prompt action to enforce all provisions of the trade laws of this nation, to 
enforce all provisions of the North American Free Trade Agreement and to quickly take 
appropriate administrative action to prevent further adverse effects on Florida’s agricultural 
industry. Mr. Chairman, H.R.2795 will provide positive action to prevent further adverse effects 
and will do so in a manner consistent with the international trade agreements of our nation. I 
urge your passage of this measure. 
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State of Florida 


House of Representatives 


House Resolution No. 9195 


By Representatives Harris, Boyd, Greene, K. Pruitt, Mackenzie, Mackey. Rojas, Diaz de la Portilla, Flanagan, 
Fuller, Ziebarth, Sembler, Minton, D. Saunders, Smith, Bronson, Barreiro, Lacasa, B. Saunders, Webster, Carlton. 
Cosgrove, Kelly and Laurent 


A resolution for the protection 
of Florida agriculture. 


WHEREAS, the United States is the world’s greatest agricultural nation and every American, together with 
people throughout the world, enjoy the benefits of our nation's agricultural efforts, and 

WHEREAS, Florida agriculture is a major contributor to the health and well-being of the citizens of the 
slate, the nation, and the world with annual sales of raw farm products of nearly $6 billion, which provides $45 
billion of economic benefit to those who grow, process, transport, insure, finance, and provide goods and services 
necessary for agricultural production, and 

WHEREAS, Florida has produced the majority of the nation's supply of winter fruits, vegetables, citrus 
and citrus products, and is the sole domestic supplier of many of these commodities for several months each year, 
and 

WHEREAS, eating fresh fruits and vegetables each day provides good nutrition and reduces the risk of 
heart, cancer, and chronic diseases, and 

WHEREAS, as a result of unparalleled escalation of shipments and import surges of tomatoes and other 
vegetables from Mexico at below the cost of production, over the past three years, Florida’s percentage share of the 
United Stales market has continued to decline each year, and 

WHEREAS, the dramatic devaluation of the Mexican peso has accentuated very negative effects on 
Florida agriculture, crippling this industry and placing a major threat on its continued existence, NOW, 
THEREFORE, 

Be It Resolved t>y the House of Representatives of the State of Florida: 

That the House of Representatives of the State of Florida does hereby urge the Chairman of the 
International Trade Commission Peter Watson, the President of the United States, the United States Trade 
Representative Mickey Kantor, and Congress to take prompt action to enforce all provisions of the trade laws of this 
nation, to enforce all provisions of the North American Free Trade Agreement, and to quickly take whatever 
administrative actions are within their power to prevent further adverse effects on Florida production of tomatoes, 
peppers, and other crops. 

BE IT FURTHER RESOLVED that the Florida House of Representatives afllrms the need to take 
. immediate action against unfair trade practices and supports immediate legal pursuit in the courts of the remedies 
provided by current United States trade law. 

This is to certify the foregoing was adopted on April 12, 1996. 
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RESOLUTION 


WHEREAS, the United States is the worid's greatest agricultural natiem and every American, together with pec^le throu^iout 
the world, enjoys the benefits of our nation's agricultural efforts; and 

WHEREAS, Florida agriculture is a major contributor to the health and well-being of the citizens of the State of Florida, the 
nation and the world with aimual sales of raw farm products of neariy six billicai dollars, which provide 45 billion dollars of ecanomic 
benefit to those who grow, process, tran^Kxt, insure, finance, and provide goods and sCTvices necessary for agricultural producUcxi; 
and 

WHEREAS, Florida produces the majtxity of the nation's supply of winter fruits, vegetables, citrus aird citrus products and is 
the sole domestic s^rplier of many of these ctMnrrKxiities for several months eadi year, attd 

WHEREAS, eating fresh fruits and vegetables each day provides good nutriticn and reduces the risk of heart disease, cancer 
and other chronic diseases; and 

WHEREAS, as a result of the unparalleled escalation of shipments and import surges of tomatoes and other vegetables from 
Mexico at below the cost of production over the past three years, Rohda's percoitage share of the U. S. market has continued to decline 
each year; and 

WHEREAS, Mexico, in contravention of the trade laws of this nation, has shipped agricultural pixxlucts td below the cost of 
production over the past three years resulting in the decline of Florida's percentage share of the U. S. market during this time; and 

WHEREAS, the dramatic devaluation of the Mexican peso has accentuated very negative effects on Ronda agriculture, 
crippling this industry and placing a major threat on its continued existoice. 

NOW, THEREFORE, BE IT RESOLVED that the Governor and Cabinet of the State of Flcxida do hereby urge the President 
of the United States, the Congress. United States Trade Rq)resentative Mickey Kantor, and Chairman of the International Trade 
Commission Peter Watson to take prompt action to enforce all provisions of t^ trade laws of this nation, to otforce all provisions of 
the North American Free Trade Agreement, and to quickly take appropriate administrative action to prevent frurtber adverse effects on 
Flcsida's agricultural industry. 

BE IT FURTHER RESOLVED that the GovenKH- and Cabmet urge the Florida Legisl^ure to take immediate acti<Mi against 
unfair trade practices by supporting budget requests to allow frill and immedi^ legal pursuit in the courts remedies provided by 
current U. S. trade law. 

IN TESTIMONY WHEREOF, the Governor and Cabinet of the State of Florida have hereunto subscribed their names and 
have caused the Official Seal of the Slate of Florida to be hereunt affixed in the City of Tallahassee on this 28th day of March, 1 996. 



BOB BUTTERWORTH 
ATTORNEY GENERAL 
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Chairman Crane. Thank you, Dr. Roberts. 

Ms. Doyle, I would like to ask a parochial question, as a fellow 
Illinoisan. What is the magnitude of our agricultural exports on a 
yearly basis, I mean the total, not to a targeted area but totally? 

Ms. Doyle. We always have trouble identifying that, because 
most of our exports are our corn and soybeans, which are blended 
with Iowa and Missouri corn and soybeans. But we are a $9 billion 
industry in the State of Illinois and it is primarily corn, soybeans, 
pork, and beef, and about one-third of that is exported. 

Chairman Crane. Of that total number of exports, have you any 
idea what percentage goes to Mexico and what to Canada? 

Ms. Doyle. No. I know the figures of what goes to Mexico from 
Illinois, 23 percent of it is agricultural, and Mexico is our third 
largest trading partner, so it is a pretty significant number. 

Chairman CRANE. Yes, that is. I want to thank you both for your 
testimony and yield to Mr. Thomas. 

Mr. Thomas. Thank you. I represent an agricultural district, one 
of 52 congressional districts in California, and my value-added is 
almost $3 billion, two-thirds of which is exported. 

In looking at your testimony, I guess it was written before you 
heard the USTR representative because your third point on page 
4 would seem to argue against what the USTR said, where you say, 
“The Clinton administration, recognizing the fundamental impor- 
tance of ensuring that trade promises are kept, recently launched 
a high-profile initiative . . . for the United States to breach its own 
obligations under those same agreements” — I believe she indicated 
they did not believe they were breaching the obligations. They 
thought they were consistent with GATT and WTO. 

Ms. Doyle, That is not what that says. That does not indicate 
that they do believe that they are breaching it. That indicates that 
I believe they are breaching it. 

Mr, Thomas. So, there is a disagreement between the U.S. Trade 
Representative and the Secretary of Agriculture of Illinois? 

Ms. Doyle. Not the first time, 

Mr. Thomas. When there is a contest over whether or not the 
Europeans have violated agreements on corn gluten or on other 
products that may be important to Illinois, I assume you are going 
to be looking to other regions of the country to strongly support 
your claims about unfairness, because all this bill does — there are 
no guarantees, there are no preferential treatments, there are no 
preconceived conclusions. All it does is create an opportunity to be 
heard to determine whether or not in seeking relief you can have 
it. That is all this does. 

Ms. Doyle. I understand that, but while it is doing that, it also 
changes the NAFTA Agreement. 

Mr. Thomas. Obviously, we have a disagreement about that, be- 
cause frankly, the Mexicans have changed the NAFTA Agreement 
by fiat at the border on a number of agricultural products. So I 
^ess if we are going to get into a contest of whether or not we are 
inside the law or outside the law, what these folks have done is 
come to seek redress inside the law. We will always have a dis- 
agreement over whether or not it affects an international trading 
agreement unless and until it is tested at the international level. 

Ms. Doyle, I understand. 
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Mr. Thomas. My belief is it does not violate GATT and the WTO. 
Your concern is, notwithstanding it not violating it, it may put you 
somewhat at jeopardy. 

Ms. Doyle. No, I have both concerns, and not that it would put 
me in jeopardy. 

Mr. Thomas. Let us assume that it is GATT enforceable. It is 
within the GATT Agreement. Then you are still concerned about it, 
I understand from your testimony, because there may be safeguard 
action taken in retaliation, is that correct? 

Ms. Doyle. Of course, yes, I probably 

Mr. Thomas. And that it may affect your products? 

Ms, Doyle. Yes. 

Mr. Thomas. Thank you very much. 

Ms. Doyle. Thank you. 

Chairman Crane. Mr. Shaw. 

Mr. Shaw. Thank you, Mr. Chairman. 

That type of attitude really worries me, Ms, Doyle. We, during 
the NAFTA discussions, we were very much concerned about this. 

Ms. Doyle. I remember. 

Mr, Shaw. And we talked to other people in other parts of the 
country as to what the total effect of Ni^TA would be. It is not 
that I agree that this has anything to do with NAFTA but it has 
a lot to do, I think, with the trading attitude in this country. 

For somebody to look at a bill and say, well, it may be the right 
thing to do but somebody is liable to retaliate against something 
that I am doing and therefore we develop our trade policy around 
that 

Ms. Doyle. I did not say that it was the right thing to do. 

Mr. Shaw. All right. Let me ask you a question. You fear retalia- 
tion. Do you know of any other perishable, or can you make an ex- 
ample of a perishable seasonal crop grown in the United States in 
a similar situation in which there will be retaliation? 

Ms. Doyle. I am afraid I do not understand the question. 

Mr. Shaw. Then I will repeat it. Can you name or perhaps you 
can enlighten me, other perishable crops that are exported from the 
United States to other countries in which you would anticipate re- 
taliation? 

Ms. Doyle. It is not the crop that I am fearing will cause the 
retaliation, it is the passage of this bill. 

Mr, Shaw. I guess you do not want to answer the question. 

Ms. Doyle. If I understood it, but I do not understand the ques- 
tion. 

Mr. Shaw. I have expressed it clearly twice. Tell me, is there any 
other crop, a perishable crop that is seasonal in this country that 
we export to another country that you expect that country to retali- 
ate against us by in some way restricting its importation into their 
country? 

Ms. Doyle. Not if the trade agreement sanctity is protected, I 
guess maybe we are on two different wavelengths here, but I am 
not understanding the point that you are trying to make. 

Mr. Shaw. I think that is very clear, that we are on two different 
wavelengths. 

Ms. Doyle. I do not want you to 
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Mr. Shaw. I disagree, we are on two different planets. You fear 
retaliation against crops grown in the State of Illinois, which are 
not readily perishable. These are crops that can be stored. These 
are crops that if you do not sell them in one month, they are good 
in another month. The tomatoes are not that way. For tomatoes, 
and particularly in the State of Florida, you just have your winter 
seasons, and that is exactly it. 

What we are simply asking for is to give the Trade Representa- 
tive the ability to look at the tomato industry or the fresh fruit and 
vegetable perishable industries as a single industry. 

Ms. Doyle. In the first place, I am not here just in concern over 
retaliation against Illinois crops. And in the second place, Illinois 
does grow perishable crops. I think beyond growing perishable 
crops, we also produce a lot of meat, which is perishable. 

Mr. Shaw. It is not perishable like tomatoes. 

Ms, Doyle. That is probably true, but it is very important 

Mr. Shaw. I can bring in a steak that was purchased a couple 
months ago and it is still in fine shape, there is no question about 
that, but with tomatoes, you just cannot do that, 

Ms, Doyle. I understand that. 

Mr. Shaw. So we are really in here trying to get the cooperation 
of the full Congress to look at this as we looked at NAFTA, and 
that is a nationwide basis. We are not just individual pockets of 
production here, there, and yonder. We are just simply asking that 
the right thing be done, and the right thing to be done is to not 
put us in a situation where we are going to lose tens of thousands 
of jobs, we are going to put farmers out of business, and being from 
Illinois and your particular position, you understand how that 
works, and that we are going to destroy a whole industry of my 
State because of fear of retaliation. 

We are not asking for anything to be strictly imposed. We are 
simply asking for the ability of the Trade Representative to view 
a seasonal crop as a separate industry, rather than looking at that 
particular crop on a 12-month basis, because without some type of 
relief, the Florida tomato industry will not survive. I mean, they 
are selling the stuff cheaper than we can pick it, and that is wrong. 
You put the Florida producers out of business and we are going to 
be totally dependent upon the foreign producers of these tomatoes. 

I think it is extremely shortsighted not to make that type of re- 
lief available to be given by the Trade Representative to the farm- 
ers of the State of Florida. 

Ms. Doyle. Thank you. 

Mr. Shaw. Thank you, Mr. Chairman. 

Chairman Crane. I have a generic question based upon this last 
exchange. Peaches are perishable, are they not, and apples? Do we 
export them? 

Mr. Shaw. No, they freeze them. You can freeze them. You can 
can them. You can can tomatoes, but you cannot freeze them, I do 
not think. 

Chairman CRANE. Do we export apples or peaches or pineapples 
or 

Ms. Dunn. If the gentleman will yield, we have a couple in 
Washington State, apples, pears, cherries. We are very concerned 
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about retaliation. These are perishable crops. It is a big problem 
for us. 

Chairman Crane. But you are into the export market with those 
products? 

Ms. Dunn. Yes. 

Chairman Crane. Mr. Houghton. 

Mr. Houghton. I would just make a quick comment. I would like 
to ask Dr. Roberts, let us just assume H.R. 2795 passes. Are you 
not always going to have two problems, short term and long term? 
Are you not always going to have the weather and the currency 
value problem in the short term, and are you not always going to 
have, particularly in your State, the increasing appreciation of land 
and the difficulty of farmers to compete not only with Mexico and 
other places but also inside the United States? Are not those going 
to be constant pressures? 

Ms. Roberts. Yes, Mr. Houghton, you are absolutely correct, but 
farmers are used to dealing with the pressures of weather. This 
last year, we had a freeze event. But again, we were able to move 
product. Regrettably, oftentimes when there is damage in one area, 
a farmer in another area can have product to sell. 

What we are asking for is a change in a definition that would 
have it permissible for the ITC to look at those crops on a seasonal 
basis. The farmers deal with weather. That will always be with us. 
We can be competitive. We are competitive now with agriculture 
anywhere around the world. We can produce and sell crops com- 
petitive with anyone. What we cannot deal with are unfair prac- 
tices that are not in conformity with the laws we have today. This 
change in definition would recognize a fact of life. In the commerce 
of today, we have seasonal commodities. 

Mr. Houghton. Thank you. 

Chairman Crane. Another question just came to my mind, and 
I will direct it to you first, Clay, and that is, do we export tomato 
juice? 

Ms. Roberts. Mr. Chairman, we do not produce tomato juice in 
Florida. The types of tomatoes that are grown for the process oper- 
ations in California are an entirely different species and grown in 
different types of culture and there is a whole area of processed 
products of which the State of California is the greatest producer 
in that category. 

Chairman Crane. So only California can make tomato juice? 

Ms. Roberts. No, sir, I did not say that. I said that the species 
grown for processed tomato products are entirely different species. 
They are grown under a different culture with mechanical harvest. 

Chairman CRANE. But I mean they are not grown in Florida? 
You are saying that kind of tomato is not grown in Florida? 

Ms. Roberts. That different kind of tomato is not currently 
grown in Florida in large quantities, sir. 

Chairman Crane. Thank you. 

Ms. Dunn. 

Ms. Dunn. I do not have a question, Mr. Chairman. I would just 
like to thank the panel for coming before us today and giving us 
a good objective view from two different sides of the aisle. 

Chairman CRANE. Mr. Portman. 

Mr. Portman. No questions. 
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Chairman Crane. I want to thank you both for your appearances 
here today and appreciate the input in helping us to resolve this 
situation. Any printed matter, as I indicated before, will be made 
a part of the permanent record. 

With that, our next panel is comprised of witnesses who are in 
opposition to H.R. 2795, Keith Heard, the senior vice president of 
the National Corn Growers Association, on behalf of Ad Hoc Coali- 
tion of Commodity Groups on Trade Issues; Ambassador Philip 
Hughes, managing director for Washington operations of the Coun- 
cil of the Americas; Charles E. Roh, Jr., a partner at the law firm 
of Weil, Gotshal and Manges; Humberto Monteverde, president of 
the Fresh Produce Association of the Americas; and Albert C. 
Zapanta, executive vice president of the United States-Mexico 
Chamber of Commerce. 

If you gentlemen will get comfortable, I will remind all of you 
again, try and summarize your statements in 5 minutes or less, but 
any printed matter beyond that will be made a part of the perma- 
nent record. 

With that, we will start with Mr. Heard. 

STATEMENT OF B. KEITH HEARD, SENIOR VICE PRESIDENT, 

NATIONAL CORN GROWERS ASSOCIATION, ON BEHALF OF 

AD HOC COALITION OF COMMODITY AND FOOD GROUPS ON 

TRADE ISSUES 

Mr. Heard. Good afternoon. My name is Keith Heard. I am sen- 
ior vice president of the National Corn Growers Association, rep- 
resenting the country’s hardworking corn farmers who depend for 
one-quarter of their livelihood from the export markets. I am also 
appearing on behalf of the Ad Hoc Coalition of Commodity and 
Food Groups on Trade Issues, a broad array of organizations rep- 
resenting a large share of the Nation’s agricultural products. 

Mr. Chairman, I will summarize my remarks and ask that the 
full text be submitted for the record. I also have a letter the Coali- 
tion sent to Chairman Archer I would appreciate being added to 
the record, as well. 

Chairman Crane. The full statement of each of the witnesses 
will be placed into the record. 

Mr. Heard. Thank you. Like my organization, all the members 
of this coalition are deeply committed to the U.S. trade policies that 
foster the continued expansion of American agricultural exports. 
We are opposed to any trade policy that may jeopardize these ex- 
ports. 

While H.R. 2795 is designed to protect tomatogrowers, it also 
threatens the rest of American agriculture, our Nation’s largest in- 
dustry. Our coalition has nothing against any particular group of 
farmers. As a matter of fact, many of us represent farmers. We en- 
courage the administration to work with these Florida growers and 
the others here today to address their concerns within the guide- 
lines of NAFTA and the WTO. However, we object to this seem- 
ingly obscure measure because it seriously imperils our larger agri- 
cultural export sector. 

Agricultural exports are one of the dramatic success stories of 
our economy. Our exports are expected to reach a striking $60 bil- 
lion this year, representing a one-third increase in just 2 years. 
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This surge is benefiting virtually all sectors of our farm and rural 
economy. NAFTA and WTO are working for agriculture. Let us not 
jeopardize this success. 

Many benefit from agricultural trade — manufacturers and dis- 
tributors of farm equipment, seed, fertilizer, and other supplies; 
shippers, ports, and the financial world, just to name a few. Not 
the least among the gainers is the American consumer because our 
ability to more fully utilize our farm resources tend to keep food 
prices at affordable levels. 

Because of our successful export policies and projected growth, 
American agriculture has embarked in a new direction in the 1996 
farm bill. Congress has unshackled the American farmer from 
years of production controls so that we can better supply our 
consumer needs. 

At the same time, the government's safety net is being reduced 
every year. We strongly supported all of these actions with the un- 
derstanding that our export markets would continue to grow. 

We are disturbed, however, by the measure before the Committee 
today. Against a background of this striking growth in agricultural 
exports, we are faced today with a bill that could put many agricul- 
tural jobs and investments at risk. 

This measure would change the definition of a domestic industry 
to include the concept of a seasonal industry for the purposes of ob- 
taining safeguard relief. It grows out of a case at the International 
Trade Commission which had ruled against the Florida growers. 
We are now faced with this effort to create a seasonal industry in 
U.S. law, even though the United States has already agreed in the 
WTO and NAFTA to the definition of an industry. In other words, 
this is an effort to unilaterally rewrite America's international obli- 
gations — no discussions with other nations, no negotiations, no new 
agreement, just changing our word given in accords that were 
painstakingly negotiated over many years. 

We also strongly oppose this effort because the United States has 
launched high-profile initiatives to ensure that all nations abide by 
their rules. U.S. farm groups have worked long and hard to open 
markets around the world and it would be ironic if the U.S. Con- 
gress would now adopt a bill that would, in fact, have the potential 
to start an agricultural war, disrupting all of our recent gains. 

That violation of America's word and contradiction of our goals 
are just two of the serious problems that would arise from the en- 
actment of this bill. There are others. Passage of this bill would 
surely encourage other countries to afford their seasonal industries 
special safeguards. Passage of the bill would encourage other 
groups within our own country to ask for special safeguards, as we 
have heard today. And passage of this bill would invite immediate 
trade retaliation from Mexico, because under the rules of inter- 
national law, trade compensation is required. 

But most significantly, this bill is not simply about Mexico but 
our entire trading system. I can assure you that retaliation and/or 
compensation claims would be initiated by other countries protect- 
ing their special crops with strong constituents. 
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Mr. Chairman, America is a very strong agricultural country and 
we will be negatively affected by this legislation. The message I 
want to leave here today is that all of agriculture, with $60 billion 
of exports, is concerned about this legislation. I appreciate the op- 
portunity to present that side of the story, as well. 

Thank you, Mr. Shaw. 

[The prepared statement and attachment follow:] 
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Statement by B. Keith Heard 
Senior Vice President, Public Policy 
National Com Growers Association 
Before the 

Subcommittee on Trade 
House Committee on Ways and Means 
Concerning H.R. 2795 
April 25, 1996 


Good afternoon. My name is Keith Heard. I am Senior Vice President of 
the National Com Growers Association, representing the country’s hard-working 
com farmers, who rely on export markets for one-quarter of their livelihoods. 

I am also appearing today on behalf of the Ad Hoc Coalition of Commodity 
and Food Groups on Trade Issues, a broad array of organizations representing a 
large share of the nation’s agriculture products. The Coalition includes: 

Northwest Horticultural Council 
North American Export Grain Association, Inc. 

National Association of Perishable Agricultural Receivers 
American Meat Institute 
Food Marketing Institute 
National Pork Producers Council 
National Turkey Federation 
National Grain and Feed Association 
USA Poultry and Egg Council 
Fresh Produce Association of the Americas 
National Corn Growers Association 
United Egg Association 
International Apple Institute 
National Broiler Council 

Like my organization, these groups are deeply committed to U.S. trade 
policies that foster the continued expansion of America’s agricultural exports, 
thereby creating jobs and improving our balance of trade. 

We are opposed to any trade policy that might jeopardize those exports. 



68 


H.R. 2795 is designed to protect fewer than 80 U.S, growers of winter tomatoes in 
one state. Unfortunately, it also threatens the rest of American agriculture, our 
nation’s largest industry. We oppose H.R.2795 because it is anti-farmer, anti- 
rancher, anti-grower and anti-consumer. 

Our coalition has nothing against any particular group of farmers. Most of 
us represent farmers. In fact, we encourage the Administration to work with these 
Florida growers to address their concerns within the guidelines of the NAFTA and 
the WTO. We object to this seemingly obscure measure because it seriously 
imperils our larger agricultural export sector. We simply cannot support a solution 
that violates carefully negotiated trade agreements with the misguided protectionist 
sentiments driving this bill. 

Agricultural exports are one of the dramatic success stories of our economy. 
America’s agricultural exports are expected to reach a striking $60 billion this year. 
That represents a one-third increase in Just two years. This export surge is 
benefitting virtually all sectors of our farm and rural economy. NAFTA and the 
WTO are working for agriculture. Let’s not jeopardize this success. 

It is interesting to note that $60 billion of agricultural exports is twice the 
combined value of America’s exports of aircraft and automobiles in 1995. In my 
own area, the dollar value of com exports is expected to grow by over 20% this 
crop year. Wheat exports could well climb nearly 30%, meat and poultry 25%, 
dairy products 12%, oil seeds and products 10 % and horticultural products 10%. 

Not just farmers, but many others benefit — manufacturers, distributors and 
retailers of farm equipment, seed, fertilizer and other supplies, shippers, ports, and 
the financial world to name a few. Not least among the gainers is the American 
consumer; because our ability to more fully utilize our farm resources tends to keep 
food prices at affordable levels. 

Because of our successful export policies and projected growth, American 
agriculture has embarked in a new direction in the Federal Agriculture 
Improvement and Reform Act of 1996, Congress unshackled American farmers 
fi'om years of production controls so that we will be better able to satisfy consumer 
demand abroad as well as at home. At the same time, the government safety net 
becomes smaller each year. We strongly supported these actions with the 
understanding that our export markets would continue to grow. 
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We are disturbed, however, by the measure before this committee today, H.R. 
2795. Against the background of striking growth in agricultural exports, we are 
faced today with a bill that could put many agricultural jobs and investments at 
risk. 

This measure would change the definition of a “domestic industry” to include 
the concept of a “seasonal industry” for the purpose of obtaining safeguard relief 
under Section 201. It grows out of a case at the U.S, International Trade 
Commission, which found, among other things, that the complaining Florida 
growers were not large enough to be an “industry” and therefore could not seek 
safeguard relief. 

Out of the ITC decision has grown an effort to create a “seasonal industry” 
in U.S. law — even though this nation has already agreed, in the WTO and the 
NAFTA, to the definition of an “industry.” In other words, this is an effort to 
unilaterally rewrite America’s international obligations. No discussions with other 
nations. No negotiations. No new agreement. Just violating America’s word, 
given in accords that were painstakingly negotiated over many years. Already 15 
other countries have objected in Geneva and the 14-nation Cairns group has written 
to this Committee with their concerns. 

We strongly oppose this effort, especially since tlie United States has 
launched high-profile initiatives to ensure that other countries abide by their trade 
agreements. It would be sheer hypocrisy to adopt this measure, and it certainly 
would not help the many American industries that have been fighting for years to 
ensure other countries live up to international agreements. U.S. farm groups have 
fought to open markets around the world. We have led the way in free and fair 
trade. It would be ironic if the U.S. Congress were now to adopt a bill that would, 
in fact, start an agricultural trade war, disrupting all of our recent gains. 

Winter tomato imports are no serious threat to the American agricultural 
community. H.R. 2795 is the threat. 

That violation of America’s word and contradiction of our goals are just two 
of the serious problems that would arise from enactment of HR. 2795. There 
clearly are others; 


Passage of this bill would surely encourage other countries to afford 
their "seasonal industries" special safeguards. This is a danger for 
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many commodities — not just fruits and vegetables. Mr. Chairman, 
the definition of “seasonal industry" is not the same in all countries 
and regions. Because of climatic, technological, cultural or other 
differences, products not considered seasonal in the United States may 
be seasonal elsewhere. For example, my pork industry colleagues tell 
me that in Mexico, pork is considered a seasonal product. 

• Passage of this bill would encourage other groups within our own 
country to ask for special safeguards. This no doubt could well result 
in trade disputes, and in the end, reduced trade and higher prices to 
U.S. consumers. 

• Passage of this bill would invite immediate trade retaliation from 
Mexico. Under the rules of international trade, it would require the 
United States to provide trade compensation should we take safeguard 
actions. But more significantly, it sets the stage for other countries to 
call for special safeguards based on the very arguments in this bill. 

H.R. 2795 is not simply about Mexico but our entire trading system. I can 
assure you that retaliation and/or compensation claims would not be directed at just 
our "seasonal" exports. Rather, other countries would likely target our export 
products that most trouble their own constituent fanners, ranchers, or growers. 

Mr. Chairman, America’s leading agricultural export states are California, 
Illinois, Texas, Nebraska, Iowa, Kansas, Indiana, Washington, Minnesota and 
Arkansas. Eight of those states are represented on the Ways and Means 
Committee. 

This, Mr. Chairman, is perhaps the most important reason I am here today 
— to remind Committee members that H.R 2795 is a threat to the livelihood of 
their constituents and to our nation’s farmers in general. 

I therefore urge this committee to reject a bill that is specifically designed to 
assist a very few, but that could be detrimental to many. 
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AD HOC COALITION 

OF COMMODITY AND OTHER GROUPS ON TRADE ISSUES 

do Suite 304, 1000 Connecticut Avenue NW, Washington, DC 20036 (202) 296-4484 


April 22, 1996 


The Honorable Bill Archer 
Chairman, Committee on Ways and Means 
US House of Representatives 
Washington, DC 20515 

Dear Chairman Archer, 

We are concerned about a bill pending before your committee that jeopardizes US exports 
of many agricultural goods as well as other American products and services. 

The measure, HR 2795, was created to protect a handful of Florida growers against 
competition from Mexican winter tomatoes. It would do this by violating global trade 
agreements, inviting other nations to retaliate against American products, and undermining 
the critical US drive to hold other countries to their trade commitments. The result clearly 
would be to imperil many more American jobs than the handful that might be protected by 
this measure. 

Specifically, the bill would change the definition of a “domestic industry” to include the 
concept of a “seasonal industry” for the purpose of obtaining safeguard relief under 
Section 201. In other words, Florida growers of winter tomatoes would suddenly be 
eligible for protection, even though they represent a fraction of the US tomato industry. 

The United States has already agreed to how an “industry” is defined for safeguard 
purposes, both in the World Trade Organization (WTO) accord and the North American 
Free Trade Agreement ( NAFTA). The violation of these agreements, therefore, will have 
serious consequences. For example: 

1. The legislation would make affirmative Section 201 decisions more likely, 
thereby requiring the US to compensate affected exporting nations by making 
“concessions having substantially equivalent trade effects.” This instantly makes HR 2795 
a no-win measure for American exporters. 

2. The bill would encourage other countries to employ the “seasonality” 
principle to restrict US exports. Major American exporters—of goods ranging from apples 
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and peaches to corn and wheat, and perhaps even toys and seasonal clothing— would find 
themselves being denied the opportunity to compete fairly in their current export tnarkets. 

3. The bill virtually invites immediate retaliation against US agricultural 
exports, including meat and poultry products to Mexico, because they are always visible, 
easy to target, and inevitably opposed by a vocal constituency. 

4. The legislation would diminish the ability of the US to hold other countries 
to their trade commitments. The United States, recognizing the fundamental importance 
of ensuring that trade promises are kept, recently has launched a high-profile initiative to 
“enforce” existing trade agreements. For the United States to now breach its own 
obligations under those same agreements would only make a mockery of this 
“enforcement” initiative designed to assist exports of many US goods and services. 

5. The bill could disrupt imports of numerous “seasonal” products from other 
US trading partners in Europe, Canada, Israel, Chile and elsewhere to the detriment of 
consumers throughout the United States. Imports could face new barriers whenever a 
group of “seasonal” US producers (no matter how small or limited in scope) is found to be 
injured by import competition. 

For all these reasons, we strongly oppose this legislation. It is not about fair trade or 
“leveling the playing field,” let alone about free trade. Rather, it is a misguided attempt to 
unilaterally change the rules of international trade, and it promises to do serious damage to 
US interests. 

Sincerely, 

Ad Hoc Coalition of Commodity and Other Groups on Trade Issues 

Northwest Horticidtural Council, PO Box 570, Yakima, WA 98907 
North American Export Grain Association, Inc., 1300 L St. NW, Washington, DC 20005 
National Association of Perishable Agricultural Receivers, 5906 Wilmary Lane, 
Baltimore, MD 21210 

American Meat Institute, 1700 North Moore Street, Arlington, VA 22209 
Food Marketing Institute, 800 Connecticut Avenue NW, Washington, DC 20006 
National Pork Producers Council, 122 C Street NW, Washington, DC 20001 
National Turkey Federation, 1225 NewYork Avenue NW, Washington, DC 20005 
National Grain and Feed Association, 1400 K Street NW, Washington, DC 20005 
USA Poultry and Egg Council, 2300 West Park Place Blvd., Stone Mountain, GA 30087 
Fresh Prodttce Association of the Americas, P. 0. Box 848, Nogales, AZ 85628 
National Com Growlers Association, 201 Mass. Ave. NW, Washington, DC 20002 
United Egg Association, 1303 Hightower Trail, Atlanta, GA 30350 
International Apple Institute, 6707 Old Dominion Drive, McLean, VA 22101 
National Broiler Council, 1 155 Fifteenth Street NW, Washington, DC 20005 
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Mr. Shaw [presiding]. Thank you, Mr. Heard. 

Ambassador Hughes. 

STATEMENT OF HON. G. PHILIP HUGHES, MANAGING DIREC- 
TOR, COUNCIL OF THE AMERICAS; EXECUTIVE DIRECTOR, 

U.S. COUNCIL OF THE MEXICO-U.S. BUSINESS COMMITTEE; 

AND FORMER AMBASSADOR TO BARBADOS 

Mr. Hughes. Thank you, Mr. Chairman, distinguished Members 
of the Committee. My name is Philip Hughes and I am the manag- 
ing director for Washington operations of the Council of the Ameri- 
cas, a multisectoral business association comprised of 250 U.S. cor- 
porations with interests in Latin America. I am also the executive 
director of the U.S. Council of the Mexico-U.S. Business Commit- 
tee, the U.S. side of the oldest private sector organization between 
Mexico and the United States. While both of these organizations 
are primarily focused on Latin America, let me emphasize they are 
U.S. organizations comprised of U.S. companies. 

I am honored to appear before the Committee today on behalf of 
the members of the Council of the Americas and the U.S. Council 
to express our strong opposition to H.R. 2795. I have detailed testi- 
mony which we will submit for the record and I would like to sum- 
marize that testimony by emphasizing really five main points, Mr. 
Chairman, if I may. 

Mr. Shaw. Yes, without objection. 

Mr. Hughes. First, the legislation in question, we believe, sets 
a very dangerous precedent by purporting to set up seasonal agri- 
cultural production as a legislated industry category, or more pre- 
cisely, to permit the ITC to find that there is such a seasonal agri- 
cultural industry. Even if that could be sustained in the WTO, 
which Mr. Roh will explain it probably cannot, such an action 
would open up the possibility of other countries using a similar tac- 
tic to restrict lower priced U.S. exports of agricultural products. 
Being a temperate zone country, many of our agricultural exports 
are produced seasonally. Examples of many fruits and vegetables 
come to mind, some of which Mr. Crane and Ms. Dunn have al- 
ready mentioned. 

If we can define two domestic industries the way the ITC de- 
scribed it, one that is distinctive only because it competes with im- 
ported Mexican tomatoes at certain times of the year and another 
that produces during the rest of the year — that is how the ITC doc- 
uments characterized this issue — think of how many U.S. agricul- 
tural exports could be discriminated against if other countries fol- 
lowed our example and did the same thing. 

The second point I would like to make, as the largest agricultural 
exporter in the world, we have the most to lose. In the first 2 
months of this year, I am informed, we exported about $861 million 
in agricultural products to Mexico. 

Texas is the top agricultural exporter to Mexico, followed by Lou- 
isiana, Kansas, Nebraska, Missouri, Tennessee, Washington, Iowa, 
Illinois, Arizona, California, Arkansas, Minnesota, Wisconsin, Okla- 
homa, Colorado, Florida, New York, Michigan, and North Dakota. 
Those are the top 20. If farmers in those States saw their agricul- 
tural exports to Mexico curtailed in the event that the Mexicans 
would follow the example we would be setting with this legislation 
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and enact something like that of their own, how would those farm- 
ers react? 

The third point I would make is that this legislation is inconsist- 
ent with our announced emphasis on insisting that our trading 
partners live up to their trade agreements with us. In January, 
Secretary Kantor, then U.S. Trade Representative, announced a 
major initiative creating a special unit at the U.S. Trade Rep- 
resentative's Office to monitor and ensure compliance by our trad- 
ing partners with our trade agreements. How can we be credible 
in this effort if we enact legislation like H.R. 2795, which purports 
to create a new category of agricultural industry, or at least permit 
the ITC to recognize such a thing, specifically to sidestep our un- 
dertakings in NAFTA and the WTO? 

The fourth point that I would make is that we need to consider 
the costs to the consumers that will result from this legislation. 
That, after all, is what trade agreements and legislation are all 
about, improving consumer welfare. This legislation will almost 
surely raise store prices of tomatoes for families and housewives in 
the interest of protecting one tiny segment of the overall U.S. to- 
mato growing industry, a segment which, according to press reports 
and the ITC documents, is dominated by 4 families, and involves 
fewer than 100 growers and a limited number of shippers. We need 
to ask whether this is a necessary and appropriate step at this mo- 
ment in 1996, even in defense of the interests that are at stake. 

Finally, we need to consider the costs and consequences of retal- 
iation that will surely follow the enactment of this measure. This 
is a judgment matter, but as Mr. Roh will explain, under the WTO, 
countries that are on the receiving end of safeguards action as a 
result of legitimate and fair trade are entitled either to compensa- 
tion or to the right of retaliation to a level commensurate with 
their loss of market access. 

Since the U.S. administration currently has no authority to offer 
compensation in the form of tariff reductions to Mexico, retaliation 
is the only course left open, and retaliatory action could legiti- 
mately be taken against any export or any industry from any other 
part of the United States. This raises the question, why should ex- 
porters in Texas or California or Ohio or Michigan, producers of 
unrelated products who are, so to speak, innocent bystanders as far 
as the tomato issue is concerned, pay the price of retaliation that 
will almost surely follow from this special protection for a small 
segment of the overall U.S. tomato growing industry? 

All of these considerations, as well as the more detailed points 
that are made in my prepared statement, lead to only one over- 
whelming conclusion, in my view. Passage of H.R. 2795 or similar 
legislation would be a very bad mistake in terms of overall U.S. 
trade and economic interests. 

[The prepared statement follows:] 
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COUNCIL OF THE AMERICAS 


1 310 G STREET, N.W, 


SUITE 490 WASHINGTON, D C, 20005 TEL: (202) 639-0724 FAX; (202) 639-0794 


AND 

l/.S. Council of the Mexico-U,S. Business Committee 


Statement of Amb, G, Philip Hughes 
Hearing on 

THE Safeguard Investigations of Perishable Agricultural Products 

Subcommittee on Trade 
Committee on Ways and Means 
United States House of Representatives 

April 25 , 1996 


Mr. Chairman and distinguished members of the Committee, my name is Philip 
Hughes and I am the Managing Director for Washington Operations for the Council of the 
Americas, a multi-sectoral business association of 250 U.S. corporations with interests in 
Latin America. I am also the Executive Director of the U.S. Council of the Mexico-U.S. 
Business Committee, the U.S. side of the oldest private sector organization between Mexico 
and the United States. While both of these organizations primarily focus on Latin America, 
let me emphasize that they are U.S. organizations, comprised of U.S. companies. 

I am honored to be appearing before you today on behalf of the members of the 
Council of the Americas and the U.S. Council to express our strong opposition to H.R. 2795 
— one of the most protectionist pieces of legislation introduced into the Congress in recent 
history. As indicated by earlier correspondence from the Chairman of the U.S. Council of 
the Mexico- U.S. Business Committee, former Secretary of Commerce Robert Mosbacher, we 
have been concerned for some time about the progress of this legislation. 


History of the Issue 

Last year, tomato growers in Florida petitioned for safeguard protection from Mexican 
tomato imports, claiming that their production in the months of January through April was a 
"seasonal" domestic industry, separate from the rest of the U.S. tomato industry, and so 
should be treated as a separate "winter tomato industry." The petition was rejected by the 
International Trade Commission (ITC) for a number of reasons, including the fact that 
current law requires that the domestic producers petitioning for relief must constitute a major 
proportion of domestic production, and does not have special provisions for identifying 
separate "seasonal industries." 

In their ruling, the Commission noted that they must guard against "industry 
definitions that are drawn artificially narrow simply to make relief more likely." They 
concluded that the "concept of ’directly competitive’ in the statute serves to expand the class 
of producers of products who may seek and obtain relief, rather that to create a subclass of 
preferred producers who may seek and obtain relief."' H.R. 2795 is intended to reverse the 


' Fresh Winter Tomatoes . Inv. No. TA-201-64, USITC Pub. No. 2881 at Ml, note 26 
(April 1995). 
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ITC’s determination in this case^ by amending the Trade Act of 1974 so that separate 
"seasonal industries" would be recognized in the definition of "domestic industry," thus 
allowing for safeguard protection in cases where only a segment of the domestic industry is 
at risk. 


That is where the issue should have ended, but it gained political momentum even 
though the industry, according to The Wall Street Journal, is dominated by only four families 
"whose operations are highly diversified and, by all accounts, profitable more years than 
not.”^ The Wall Street Journal article from which I quote, written by Helene Cooper and 
Bruce Ingersoll, gives an exceptionally astute analysis of this issue. I would encourage all 
interested parties to read it. 


Basis for Opposition to H.R. 2795 

In international trade law, safeguard/emergency action provisions are exceptions to the 
rule. They permit signatory countries to increase tariffs above agreed levels, impose quotas 
or take other measures ordinarily prohibited by the agreements in response to harm caused 
by imports. If strict criteria are met, they allow a country to raise barriers to trade, when 
unexpectedly large increases in the import of those goods cause serious injury to a domestic 
industry. The criteria are strict for good reason, to prevent abuse of the law. For these 
discussions, the operative words here are "domestic industry." These provisions are intended 
to be used when an entire industry is at risk, not just a small segment of that industry 
separated from the rest by geography and production season. 

The members of the Council of the Americas and the U.S. Council of the Mexico- 
U.S. Business Committee believe that trade-liberalizing policies have brought and will 
continue to bring prosperity to the Americas, and are committed to the letter as well as the 
spirit of the NAFTA and the WTO. In addition to being a clear violation of NAFTA and the 
WTO, as my colleague Chip Roh has clearly shown in his analysis prepared for the U.S. 
Council of the Mexico-U.S. Business Committee, we believe that passage of H.R. 2795 
would impede free trade and lead to retaliation by our trading partners seeking to protect 
their producers from competitive U.S. products.'* Since this retaliation would not be limited 
to winter tomatoes, or even to agricultural products in general, it has potentially harmful 
ramifications for many sectors of the U.S. economy. 

H.R. 2795 also sets a very protectionist precedent for U.S. trade policy and would 
severely weaken the United States* credibility on trade-related issues, particularly given the 
U.S. government’s recently announced actions to ensure our trading partners’ compliance 
with trade agreements. Even faced with extremely difficult economic conditions and intense 
internal pressure, Mexico has been true to the NAFTA and has not resorted to protectionist 
maneuvers such as these. For the United States to break its own word when it comes to 
international trade agreements only impugns our country’s good name in world trade fora. 

The most basic reasons we oppose H.R. 2795 are economics and history, both of 
which teach us that protectionism is a short-sighted policy which encourages inefficiency and 
increases prices in order to shelter certain segments of the economy from competition. The 


^ See 141 Cong. Rec. E2388 (daily ed. Dec. 19, 1995) (statement of Rep. Shaw); 142 
Cong. Rec. S441 (daily ed. Jan. 26, 1996) (statement of Sen. Graham) ("This legislation is 
intended to facilitate a different result by the ITC in cases with facts similar to those 
presented in the case filed by the winter tomato growers."). 

^ "Playing Catch-Up", Helene Cooper and Bruce Ingersoll, The Wall Street Journal, 
April 3. 1996. 

* "Comments on Miscellaneous Trade Proposals (Advisory No. TO- 17)", Charles E. 
Roh, Jr. and David W. Oliver, for the U.S. Council of the Mexico-U.S. Business 
Committee, March I, 1996. 
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fate of mercantilism and the theories of Adam Smith and David Ricardo, among others, 
prove that international trade creates economic benefits for both buying and selling countries. 
Free trade is probably the single-most important policy we can follow to raise the standard of 
living of ordinary people across this country. 

International trade expands the number of markets in which a country can sell its 
goods, which results in greater production and greater use of inputs (including labor), thus 
increasing domestic employment. International trade does increase competition, but 
competition is something that should be encouraged. Competition reduces the prices 
consumers pay, and makes domestic companies more efficient, thus allowing them to 
compete in what we all recognize is a global economy. 

As the leaders of the 34 Western Hemisphere nations gathered in Miami on the 
occasion of the Summit of the Americas said, 

A key to prosperity is trade without barriers, without subsidies, without unfair 
practices, and with an increasing stream of productive investments. Eliminating 
impediments to market access for goods and services among our countries will 
foster our economic growth. A growing world economy will also enhance our 
domestic prosperity. Free trade and increased economic integration are key factors 
for raising standards of living, improving the working conditions of people in the 
Americas and better protecting the environment,^ 


Impact on U.S. Businesses 

I would like to focus the balance of my comments on the specific ways that this 
legislation will affect U.S. companies. While the imposition of certain emergency actions is 
permitted by the Safeguards Agreement and the NAFTA, they are not without costs for the 
initiating country. If passed^ H.R. 2795 would negatively impact U.S. businesses in at least 
three specific, and very significant ways: 


1. Increased Cost to Consumers 

Basic supply and demand economics shows that the initial cost of legislation such as 
this will be born by the consumers of the goods in question. If, in a free market economy, 
domestic industry cannot produce goods that are competitive in both price and quality with 
like goods from foreign suppliers, consumers will demand that those goods be imported. If 
the price of those imports is artificially inflated by tariffs or restriction of supply, the 
consumers of those goods will be forced to pay more than they should. 

H.R. 2795 was introduced to protect Florida’s tomato producers from imports of 
Mexican winter tomatoes, but what is at risk here is not just a higher price for the slice of 
tomato that goes on your hamburger in December. Other imports would almost certainly be 
affected. Astute businessmen in all sorts of industries would not miss the opportunity to gain 
protection from competitive imports. Imports from Canada, Europe, Chile and Israel could 
be the next targets of such actions whenever a group of "seasonal" producers (regardless of 
the percentage of the domestic industry they actually represent) is hurt by competitive 
imports. 

2. Com pensation/Reta nation 

Under the Safeguards Agreement and the NAFTA, safeguard actions by the United 
States initiated under H.R. 2795 ’s new definition of domestic industry would invite 
retaliatory trade action by those countries affected by our actions. While allowing for 
safeguard action, these agreements also require compensation to be provided for the affected 


* "Summit of the Americas Declaration of Principles", December, 1994 
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country. Thus, should the United Slates take an emergency action against one of its trading 
partners, we would have to compensate that country for doing so. As stated in Article 
801(4) of the NAFTA, 

The Party taking an action under this Article shall provide to the Party against 
whose good the action is taken mutually agreed trade liberalizing compensation in 
the form of concessions having substantially equivalent trade effects or equivalent 
to the value of the additional duties expected to result from the action. If the 
Parties concerned are unable to agree on compensation, the Party against whose 
good the action is taken may take tariff action having trade effects substantially 
equivalent to the action taken under this Article. 

Thus, if we could not reach agreement on how to pay our trading partners to compensate for 
our actions, they would be completely within their commitments to the NAFTA and the 
WTO to take immediate retaliatory action in the form of increased tariffs on U.S. goods. 

Perhaps the most important aspect of the issue of retaliation is the fact that the target 
of this reprisal does not have to be the producers and employees in an industry producing the 
same or similar products. This means that as a result of the change in law proposed by H.R. 
2795, all U.S. export would face the possibility of being slapped with retaliatory tariff 
increases. So the burden of these measures could easily fall on products or sectors totally 
unrelated to the initial action. The effects of such a trade-distorting protectionist cycle would 
likely be felt throughout the economy, and for many years to come. 


3. International Response 

Any safeguard measures taken under this proposal would likely be challenged 
successfully under the WTO and/or NAFTA auspices, resulting in a finding that the United 
States had violated its international obligations. Already, 15 countries have notified the 
WTO that they consider this proposed change in law a violation of international law. Even if 
that were not the case, U.S. exports would most certainly face very significant repercussions. 

H.R. 2795 would open a pandora’s box of other protectionist actions by our trading 
partners. Facing the inevitable internal pressures for protection and given the fact that the 
largest economy and most fervent advocate of free trade and free market capitalism had 
turned its back on international obligations, it seems clear that our trading partners would 
adopt legislation to redefine the "domestic industry" language in their relevant trade law in a 
way that would make it easier to impose restrictions on competitive U.S. products. A wide 
array of U.S. exports, from apples, peaches, com and wheat to snow tires, Christmas toys 
and seasonal clothing, could find the playing field in their current export markets tilted 
suddenly and sharply in favor of their local competitors. As Chip Roh said, 

The United States, as the world’s leading exporter of agricultural products, would 
have a great deal at slake were the requirements for applying safeguard actions 
watered down in the manner contemplated by H.R. 2795. In Mexico, Canada, 
Europe, or Japan, new restrictions on products such as com, apples, beef or 
poultry could be contrived. Moreover, while this development would certainly 
impact U.S. agricultural exports, the "who’s competing with whom" approach 
contemplated by the bill could be used in the context of any number of industries 
of vital interest to U.S. exporters.® 

In summary, I would like to reiterate what Mr. Mosbacher said in his letter to you 
earlier this year: 

By amending the Trade Act of 1974, H.R. 2795 would make it easier to obtain 
"safeguard" protection from imports, even in those cases where only a small 


® "Comments", page 4. 
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segment of the domestic industry was at risk. Although introduced in order to 
assist a tiny segment of the Florida agricultural sector, this legislation risks 
triggering a protectionist trade cycle which could have a severe negative effect on 
the entire U.S. economy. In addition to forcing U.S. consumers to pay higher 
prices, it would likely lead to retaliation against U.S. exports by our trading 
partners seeking to protect their "seasonal" producers from competitive U.S. 
goods. Because the United States is the world’s largest exporter, we stand to lose 
the most from such tariff increases. 

Finally, I would like to make one overarching point. This may seem like a trivial 
issue to some — a technical bill designed to remedy a narrow problem — but make no 
mistake, this is a big issue. It is not substantively narrow and, without a doubt, its passage 
would send an important signal that in this election year, the U.S. Congress is open to 
protectionist legislation. We at the Council of the Americas and the U.S, Council of the 
Mexico-U.S. Business Committee urge you not to start down this destructive path. 

Thank you for this opportunity to address your committee on this important issue. I 
would be happy to answer any questions you might have for me. 



80 


Mr. Shaw. Thank you. 

Mr, Roh. 

STATEMENT OF CHARLES E. ROH, JR., PARTNER, WEIL, 

GOTSHAL AND MANGES, WASHINGTON, DC; ON BEHALF 

OF THE U.S. COUNCIL OF THE MEXICO-U.S. BUSINESS 

COMMITTEE 

Mr. Roh. Thank you, Mr. Chairman. My name is Charles Roh 
and I am a partner in the Washington office of Weil, Gotshal and 
Manges, but I am also here on behalf of the U.S. Council of the 
Mexico-U.S. Business Committee. 

In a previous life, I must say, I spent 14 years working for the 
U.S. Trade Representative's Office and it was my privilege there to 
work for opening up export opportunities for many U.S. agricul- 
tural interests, including some Florida products, so I am sorry to 
be here in opposition to something sought by the Florida delega- 
tion. 

My colleague. Ambassador Hughes, has summarized the U.S. 
Council’s policy objections to H.R. 2795. I will summarize our con- 
cerns in terms of our rights and obligations under international 
trade agreements. 

For reasons discussed at greater length in the statement I sub- 
mitted for the record, it is our view that H.R. 2795 is not consistent 
with the rules of the WTO Agreement or of the NAFTA. As you 
know, Mr. Chairman, both the WTO and NAFTA allow temporary 
import restrictions, such as quotas or high tariffs, if increased im- 
ports of a product cause or threaten to cause serious injury to do- 
mestic producers of the like or directly competitive product. Those 
import restrictions, which are commonly called safeguard or escape 
clause actions, can be imposed even on fairly traded products, 
which is why international rules allow such restrictions only in 
very narrow circumstances. 

The WTO’s safeguard agreement elaborated the previous GATT 
rules for when safeguard actions could be taken. One of these 
elaborations was a definition of the domestic industry, which is de- 
fined to mean “the producers, as a whole, of a like or directly com- 
petitive products, operating within the territory of the member, or 
those whose collective output of the like or directly competitive 
products constitutes a major proportion of the total domestic pro- 
duction of those products.” 

H.R. 2795 would breach this WTO standard and reverse a deter- 
mination made only last year by the ITC under existing U.S. law. 
H.R. 2795 would allow the ITC in the case of perishaWe agricul- 
tural products to adopt a seasonal definition of the U.S. industry, 
counting only those U.S. producers who sell all or almost all of 
their product in a particular growing season and disregarding all 
other U.S. producers of the like or directly competitive products. No 
provision of the WTO or NAFTA allows such a redefinition of the 
safeguard standards. 

Proponents of H.R. 2795 have urged their redefinition of the in- 
dustry standard so as to make it easier for certain producers to ob- 
tain import restrictions. They have argued for a broad and flexible 
interpretation of safeguard rules for this purpose. In the process. 
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they have also turned on its head the use of the term “directly com- 
petitive.” 

Mr. Chairman, it is perhaps worth a word on that. In the safe- 
guard agreement, when we talk about producers of the like or di- 
rectly competitive product, the use of the term “directly competitive 
product” is not intended to narrow the group of producers of the 
like product but rather to allow a more expansive view beyond pro- 
ducers of just the like product. Those who have been arguing for 
this bill have taken the view instead that what we should include 
is only those producers of a like product who are competitive in a 
particular season. Whatever the policy arguments for that, that is 
not an interpretation that is sustainable, in my view, under the 
WTO Agreement. 

Mr. Chairman, I think it is most unlikely that the WTO will give 
the safeguard agreement the kind of reading that would be needed 
to justify H.R. 2795. The safeguard provisions are likely, if any- 
thing, to be read narrowly, since they are an exception to the 
WTO's normal trade liberalizing rules. That is especially so be- 
cause under WTO rules, a country that takes a safeguard action 
that complies with the safeguard agreement is exempt for 3 years 
from the normal obligation to give trade compensation or suffer 
trade retaliation. 

So what are the consequences of adopting H.R. 2795? Under the 
WTO and the NAFTA, safeguard actions carry a price. As just 
noted, safeguard actions that are found not to conform with WTO 
rules will give rise to a right on the part of the countries harmed 
by the safeguard action to trade compensation or trade retaliation. 

The NAFTA has a different rule. Under the NAFTA, that right 
of compensation or retaliation exists whether or not the safeguard 
action was taken consistently with international rules and it is an 
immediate right of retaliation. So if we take a safeguard action, 
whether or not it is a legitimate safeguard action, against Mexico 
or Canada, they will have an immediate right to retaliation. There 
is no need for the retaliation to be on the same product. They can 
simply choose products of their choosing of similar value to restrict. 

That means, Mr. Chairman, that some U.S. exporters who have 
done nothing wrong will find that they face new restrictions 
against their exports because the United States has restricted im- 
ports under this law. 

I should add that the consequences for U.S. trade interests are 
not necessarily any better if this law passes, and as I think is most 
unlikely, the law is upheld in the WTO. As already noted, Canada 
and Mexico would still have the right to retaliate because there is 
no grace period from the retaliation right in NAFTA. There would 
be a grace period with respect to other countries for 3 years under 
WTO rules, and that might seem like a good result. 

However, Mr. Chairman, as the world's largest agricultural ex- 
porter, we would have set a precedent that other countries would 
be sure to use against our exports, perhaps not in exactly the same 
products, perhaps not in exactly the same way, but the fertile 
imagination of international lawyers could certainly find many 
ways to act against our exports. 

Thank you, Mr. Chairman. 

[The prepared statement follows:] 
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Statement of Charles E. Roh, Jr. 
Before the Subcommittee on Trade of the 
Committee on Ways & Means 
Regarding H.R, 2795 


Executive Summary 

H.R. 2795, if enacted, would be inconsistent with U.S. obligations under the 
World Trade Organization Agreement and the North American Free Trade 
Agreement. Under the terms of those agreements, the United States is allowed to 
impose "safeguard" restrictions on imports of products that cause or threaten serious 
injury to the U.S. industry producing the like or directly competitive product. H.R. 
2795 would narrow the definition of the U.S. industry more than is allowed in an 
effort to make it easier for the United States to impose such import restrictions. Any 
safeguard action that was imposed pursuant to H.R. 2795 would likely result in 
retaliation against innocent U.S. exporters, especially exporters of farm products. 

Mr. Chairman; 

Thank you Mr. Chairman. My name is Charles Roh and, together with Mr. Hughes I 
am testifying concerning H.R. 2795 on behalf of the U.S. Council of the Mexico-U.S. 
Business Committee. 

I am a partner in the Washington office of Weil, Gotshal & Manges, Previously, I 
spent 14 years working for the Office of the United States Trade Representative, including 
three years as Legal Counsel to the USTR Mission to the GATT and three years as Deputy 
Chief Negotiator for the United States of the NAFTA. 

Mr. Hughes is focussing on the policy issues involved in H.R. 2795, while my 
statement will focus on the question of the compatibility of the bill with U.S. obligations 
under the North American Free Trade Agreement (NAFTA) and the World Trade 
Organization Agreement (WTO), This testimony largely incorporates a paper that my 
colleague David Oliver and I prepared on the same question for the U.S. Council of the 
Mexico-U.S. Business Committee, which was submitted to the Subcommittee on February 
29, 1996. 

Our main conclusions regarding H.R. 2795 are that: 

• the proposed amendment is incompatible with the obligations of the NAFTA 
and the WTO; and 

• U.S. exports of other agricultural or industrial products would pay the price 
for this bill, because U.S. action under the proposed amendment would almost 
certainly result in retaliation against U.S. exports or, perhaps worse, adoption 
of similar policies by our trading partners that would harm U.S. exports. 


I. Background 

H.R. 2795 would significantly amend the safeguard provision of Section 201 of the 
Trade Act of 1974 by changing the definition of "domestic industry" and adding a definition 
of the term "like or directly competitive article. " The effect of these proposed changes 
would be to allow the International Trade Commission ("ITC") to exclude certain U.S. 
producers of the relevant like product from the domestic industry in order to make it easier 
for "seasonal industries" to obtain relief from import competition under Section 201 of the 
Trade Act of 1974. 


!3I0G STREET. N,W. • SUITE 6 W > WASHINGTON. D C 20005 • lEl: 202;639-0T!4 • FAX: 202/639-07Ra 
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As we understand it, the proposal is intended to reverse the April 1995 determination 
of the ITC in the Fresh Winter Tomatoes case.* In that case, Florida tomato growers 
argued that producers of tomatoes in the months of January through April should be treated 
as a "seasonal" domestic industry that was separate from the U.S. domestic tomato industry 
as a whole. Petitioners based their case on the claim that theirs was a separate domestic 
industry on the ground that producers in the January to April period "are the only producers 
producing a product which is ’directly competitive’ with the imports. " Fresh Winter 
Tomatoes . Inv. No. TA-201-64, USITC Pub. No. 2881 at Ml (April 1995). 

The ITC held that the petitioners’ argument was inconsistent with the statute and not 
supported by the facts. Id^ at I-lO-ll and M3. In reaching its conclusion, the Commission 
pointed out that "[pjetitioners’ proposed domestic industry definition leads to the arguably 
illogical result of two separate industries producing tomatoes with identical characteristics 
and uses, some produced in the identical facilities, where the only distinction between them 
is that one produces products which are ’directly competitive’ with imports entering at 
certain times of the year." Id^ at Ml (citation omitted). 


II. H.R. 2795 Violates the WTO Agreement and NAFTA 

H.R. 2795, if enacted, would violate the safeguard provisions of the WTO (which 
incorporates the GATT) and the NAFTA (which explicitly incorporates the rules of the WTO 
for this purpose). As discussed below, the safeguard rules allow import restrictions under 
specific circumstances involving serious injury to a domestic industry. H.R. 2795 would 
violate those rules by redefining the "domestic industry" in a way that is inconsistent with the 
WTO rules. The WTO rules are set out in Article XIX of the GATT and in the Agreement 
on Safeguards. Article XIX, also known as the "escape clause," authorizes WTO member 
countries to restrict imports of products where increased imports of those products "cause or 
threaten serious injury to domestic producers ... of like or directly competitive products." 

The WTO Agreement on Safeguards elaborates and expands rules for the application of 
Article XIX measures. 

GATT Article XIX is an exception to fundamental obligations of the GATT. Article 
XIX permits member governments to increase tariffs above tariff bindings, impose quotas 
that would otherwise be prohibited by GATT Article XI, or take other measures ordinarily 
prohibited by the GATT in response to harm caused by imports -- even where the imports 
are fairly-traded. In fact, Article XIX is the only exception allowing restrictions of this kind 
against fairly-traded products. As an exception to the GATT’s basic obligations, the 
safeguard provisions of Article XIX and the Safeguards Agreement would, as a matter of 
well established GATT interpretation, be construed narrowly against the country invoking the 
exception. 

Section 201 of the Trade Act of 1974 implements in U.S. law the safeguard rules of 
the WTO and the NAFTA.^ Section 201 authorizes the President to take appropriate action 
to assist a domestic industry in cases where the ITC finds that imports are a "substantial 
cause of serious injury, or the threat thereof, to the domestic industry producing an article 
like or directly competitive with the imported article." 19 U.S. C. § 2251(a). H.R. 2795 
would amend Section 201 to permit the ITC to exclude certain producers of the relevant like 
products from the domestic industry to make it easier for "seasonal" industries to claim 
relief. It would even permit the exclusion of the very same "seasonal" producers requesting 
relief to the extent that they produced the same products at other times of the year. In our 
view, the proposed amendment would not withstand scrutiny by a WTO panel. Nothing in 
Article XIX or the WTO Safeguards Agreement suggests that a party may deliberately 


1. S^ 141 Cong. Rec. E2388 (daily ed. Dec. 19, 1995) (statement of Rep. Shaw); 
142 Cong. Rec. S441 (daily ed. Jan. 26, 1996) (statement of Sen. Graham) ("This 
legislation is intended to facilitate a different result by the ITC in cases with facts 
similar to those presented in the case filed by the winter tomato growers."). 


2. See S. Rep. No. 93-1298, 93rd Cong., 2d Sess. 121 (1974), reprinted in 1974 
U.S.C.C.A.N. 7186, 7265. 
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exclude domestic producers of the like product in defining the domestic industry. Indeed, 
Article 4 of the Safeguards Agreement states the opposite. It defines "domestic industry" as 
the "producers as a whole of the like or directly competitive products operating within the 
territory of a Member, or those whose collective output of the like or directly competitive 
products constitutes a major proportion of the total domestic production of those products." 
(Emphasis added.) 

In the Tomatoes case, the U.S. industry tried to argue around the requirements of 
Section 201 by urging that the term "directly competitive products" in Section 201 should 
allow the United States to exclude certain domestic producers of the admittedly like product 
(fresh tomatoes) and limit the domestic industry to those producers that face competition 
from imports at particular times of the year. 

The ITC properly rejected this argument in Tomatoes on the grounds that it was 
inconsistent with the statute and unsupported by the facts. ^ Noting that the Commission 
must guard against "industry definitions that are drawn artificially narrow simply to make 
relief more likely," the Commission correctly concluded that the "concept of ’directly 
competitive’ in the statute serves to expand the class of producers of prt^ucts who may seek 
and obtain relief, rather that to create a subclass of preferred producers who may seek and 
obtain relief. 

The Commission’s ruling in the Tomatoes case was consistent not only with U.S. law, 
but also with longstanding GATT precedent. "Directly competitive" is a term of art in 
GATT. GATT panels interpreting Article III. 2, which also distinguishes between "like" 
products and "directly competitive" products, have repeatedly held that "directly competitive" 
refers to a broader grouping of products than those that would qualify as "like" products. 

That is, "directly competitive" products would encompass those products that are not 
sufficiently similar in characteristics to be "like" products, but which have similar end uses 
and are considered commercial substitutes. SfiS, e.g. . Japan -- Customs Duties. Taxes and 
Labelling Practices on Imported Wines and Alcoholic Beverages . BISD, 34S/83, 116-17 
(1987) (whiskey, brandy, and vodka found to be separate like products within a single 
category of directly competitive distilled liquor products on the basis of their use and 
characteristics); United States -- Measures Affecting Alcoholic and Malt Beverages . BISD, 
39S/206, 276-77 (1992) (various types of wine that arguably constituted separate like products 
"would nevertheless have to be regarded as ’directly competitive’ products"); EEC — 
Measures on Animal Feed Proteins . BISD, 25S/49, 63-64 (1978) (vegetable and animal 
proteins for feedstuff could not be considered "like" products but did constitute "directly 
competitive" products in light of their final use and technical substitutability). 

Thus, the term "directly competitive" in the WTO agreements refers to the nature of 
the product and its uses and commercial substitutability for the like product in question. The 
inclusion of "directly competitive" products within the WTO agreements only serves to 
broaden the potential category of producers that can seek safeguard relief, to those 
categories of producers that, while not producing "like" products, are nevertheless producing 
a product that is substitutable for the imported product. 

H.R. 2795, however, would turn the "directly competitive" concept on its head and 
use it to define a narrower domestic industry. H.R. 2795 would legislate a reversal of the 
Tomatoes determination by authorizing the ITC to exclude certain like product producers 
(including the same "seasonal" producers claiming injury with respect to their production at 


3. Tomatoes at I-lO-ll and 1-13. 

4, Tomatoes at I- 11, note 26. The ITC’s conclusion regarding the meaning of 
"directly competitive" products is supported by the legislative history of Section 201, 
which defines "directly competitive" products as those that "although not substantially 
identical in their inherent or intrinsic characteristics (i.e. . are not "like products"], are 
substantially equivalent for commercial purposes, that is, are adapted to the same uses 
and are essentially interchangeable therefor." See S. Rep. No. 1298, 93rd Cong., 2d 
Sess. 121 (1974), reprinted in 1974 U.S.C.C.A.N. 7186, 7265. 
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Other times of the year) from consideration in order to define the domestic industry on the 
basis of the degree of competition from imports at certain times of the year.^ 

Thus, the bill’s application of the concept of "directly competitive" products is at odds 
with the accepted meaning and use of that concept in the WTO agreements. If enacted and 
challenged in the WTO, the proposed amendment would almost certainly be found by a 
WTO dispute settlement panel to be inconsistent with the obligations of the United States 
under the WTO agreements. Similarly, because Chapter 8 of NAFTA incorporates the 
obligations of the WTO in this respect, if it were challenged under NAFTA, the proposal 
also would be found to violate NAFTA. 


III. Consequences of H.R. 2795 for U.S. Industry 

The issue raised by the bill involves much more than the interpretation of arcane 
concepts of the WTO agreements. Enactment of the bill would have several harmful 
consequences. 

First, any safeguard action by the United States under this proposal would almost 
certainly generate retaliatory trade action by the affected countries. The Safeguards 
Agreement and NAFTA permit member countries whose products are subject to safeguard 
actions to suspend "substantially equivalent concessions" to the trade of the country applying 
the safeguard measure (unless the parties otherwise agree on an amount of trade 
compensation). Safeguards Agreement, Art. 8(2); NAFTA, Art. 801(4). Because the 
proposed amendment would not be consistent with the Safeguards Agreement, the three-year 
moratorium on retaliatory action (set forth in Article 8(3) of the Safeguards Agreement) 
would not apply. Article 801(4) of NAFTA does not limit the right to retaliate in response 
to safeguard measures (even if validly imposed) by such a moratorium and, therefore, 
safeguard actions pursuant to the proposed amendment likewise would be subject to 
immediate retaliation by Mexico or (Canada without even the need for a dispute settlement 
process. 


Second, we would fully expect that safeguard measures taken under this proposal 
would be challenged in the WTO and/or NAFTA, and, for the reasons discussed above, we 
think that any such challenge would be successful, resulting in a finding that the United 
States had infringed its international obligations. 

Third, in the very unlikely event that a WTO or NAFTA panel were to find the 
proposed amendment consistent with U.S. international obligations, the overall consequences 
for U.S. trade policy would still be negative. Specifically, in that event, we would expect 
U.S. trading partners to adopt legislation that would redefine the relevant "domestic 
industry" in a way that made it easier for those nations to impose restrictions on U.S. 
products. The United States, as the world’s leading exporter of agricultural products, would 
have a great deal at stake were the requirements for applying safeguard actions watered down 
in the manner contemplated by H.R. 2795. In Mexico, Canada, Europe, or Japan, new 
restrictions on products such as com, apples, beef or poultry could be contrived. Moreover, 
while this development would certainly impact U.S. agricultural exports, the "who’s 
competing with whom" approach contemplated by the bill could be used in the context of any 
number of industries of vital interest to U.S. exporters. 


5. Proponents of the amendment acknowledge that the intended beneficiaries would 
be like product producers that compete with imports at a particular time of the year 
rather than producers of different products that are substitutable for the imported like 
procJuct. 141 Cong. Rec. E2388 (daily ed. Dec. 19, 1995) (statement of Rep, 
Shaw), 
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Mr. Shaw. Thank you. 

Mr. Monteverde. 

STATEMENT OF HUMBERTO MONTEVERDE, PRESIDENT, 

FRESH PRODUCE ASSOCIATION OF THE AMERICAS; ACCOM- 
PANIED BY LEE FRANKEL, EXECUTIVE VICE PRESIDENT, 

FRESH PRODUCE ASSOCIATION OF THE AMERICAS 

Mr. Monteverde. Good afternoon, Mr. Chairman and honorable 
Members of the Subcommittee. My name is Humberto Monteverde. 
I am president of the Fresh Produce Association of the Americas, 
Nogales, Arizona, and I represent the American businesses and al- 
lied industries involved in the sales and distribution of Mexican 
produce. I am accompanied today by Lee Frankel, executive vice 
president of the association. 

I have submitted a written statement which I will summarize 
and add a few comments. I would like my written statement to be 
included in the record as if read. I also would like to submit for 
the record an excellent article about the Florida tomato industry 
from a recent issue of the Wall Street Journal. 

Mr. Chairman, the bill before us, H.R. 2795, does not mention to- 
matoes or seasonality, but we all know that it is about Mexican 
fresh winter tomatoes. H.R. 2795 continues the so-called tomato 
war between Florida and Mexico from last year, when the U.S. 
International Trade Commission said the law does not recognize a 
seasonal industry, and, therefore, tomatoes harvested in south 
Florida from January to April do not qualify its growers to safe- 
guard import relief under section 201. 

A seasonal industry sounds plausible, but let me tell you that the 
tomato is a particularly bad example to use for a seasonal industry. 
A tomato vine takes 90 to 120 days to produce fruit. Furthermore, 
a tomato is a perennial, although it is usually planted and har- 
vested as an annual. A tomato vine planted in the early fall can 
be harvested until late spring, when the climate is too hot in Mex- 
ico for the flowers to set and produce fruit. 

Let me clarify one thing. Tomatoes are imported from Mexico al- 
most every single day of the year, with the exception of Christmas 
and New Year's and Easter, when they close American customs. 
During the winter seasons, both Florida and Mexico ship tomatoes, 
but they ship different types of tomatoes. Florida ships mature 
greens, which are picked green, then artificially processed to 
degreen them. Mexico, in contrast, ships vine-ripened tomatoes 
which are left on the vine and picked only when there is natural 
color to them. 

In addition, if Florida growers lost any money this year, it was 
because of reduced production because of the weather, since prices 
were the highest they have been in years. 

H.R. 2795 is applicable to any perishable agricultural product. It 
can be used by a lot of agricultural groups and that is why it is 
such a dangerous piece of legislation. If H.R. 2795 is adopted, it 
will allow almost anyone to claim injury from imports. A small 
group of growers can claim injury during a very short and specific 
period of time, even though other growers are doing very well. 
There is nothing to require import relief to be narrowly con- 
structed. 



87 


As written, H.R. 2795 could increase tariffs and thereby increase 
the cost of many perishable imports to everyone in the United 
States all year long. If H.R. 2795 is adopted, and if eventually tar- 
iffs are raised, higher prices could be charged by the entire indus- 
try, even though the injury was claimed by a very small group. 

For example, growers could get into the greenhouse tomato busi- 
ness and then complain just to get import relief for nongreenhouse 
tomatoes. Such complaints should be a business problem, not a leg- 
islative or political one. But with H.R. 2795, it would become a na- 
tional issue and resolved at the Federal level. 

There is also the possibility of a grower planting a small field in 
one area and then claiming seasonal injury from imports, even 
though the grower may have thousands of acres in another area 
that are profitable. In other words, I see a lot of possibilities for 
abuse with H.R. 2795. 

A seasonal industry may sound like a plausible idea to the unin- 
formed, but in the real world of agriculture, it is an absurd idea. 
If a seasonal industry is to be a reality, dates must be established 
for the season. If the season is from the first picking until the last 
harvest, a season for the winter tomato industry would extend from 
October to June. But that period is too long, because many areas 
in the United States will be producing tomatoes so that imports 
will not be the only competition. There will be multiple competi- 
tors. 

To isolate a specific and narrow time in which imports compete 
with domestic tomatoes would involve picking arbitrary dates, say, 
January through March. That will mean the same tomato vine 
would belong to two industries, because, do not forget, a tomato 
vine will continue to produce into spring. The same tomato vine 
that competed with Florida winter tomatoes from January through 
March will suddenly become a noncompetitive vine on April 1 un- 
less the April domestic tomato claims injury. In that case, the same 
winter vine would now belong to the spring tomato industry, ad 
nauseam. 

You can see, Mr. Chairman, how ridiculous this can get. You can 
see also that some packing, sheds, tractors, and other equipment 
used in the winter tomato industry suddenly will become part of 
another industry on an arbitrary date. That does not make eco- 
nomic sense. 

The tomato vine might seem like an extreme example of a sea- 
sonal industry, but take almost any product and you will see how 
the concept of a season is a moving target. In many cases, a season 
in the harvest travels north with the weather. Conceivably, each 
region can claim injury from imports and there would be a rolling 
procession of petitions as the weather changes from winter to 
spring to summer. Mr. Chairman, I doubt very much that this 
Committee has that in mind. 

We see this bill as just another Florida demand for special treat- 
ment. Mr. Chairman, your Committee and administration already 
have given Florida special favored treatment. When NAFTA was 
negotiated, Florida got tariff rate quota for tomatoes. It also got a 
10-year phaseout of tariffs for tomatoes, while other commodities 
were done in 5 years or less. Florida also received a special exemp- 
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tion from the Federal Government to use two chemicals on its to- 
matoes that are banned for use on imports. 

In addition, Florida growers demanded marketing money from 
the taxpayers of Florida and the Florida Department of Agriculture 
responded by giving $1.9 million over the last 5 years for pro- 
motional efforts. That means the few multimillionaire tomato- 
growers in Florida are getting tax money to get richer. Now the 
same Florida growers are getting at least $1.5 million in Florida 
taxpayer money to file petitions against Mexican imports. 

H.R. 2795 sets a bad precedent. The bill creates bad trade policy. 
It exposes American exports to retaliation. It is a bad idea, a bad 
bill, and just simply bad for America and American consumers. 

Thank you for allowing me to address this Committee today. We 
will be very glad to answer questions. 

[The prepared statement and attachment follow:] 
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STATEMENT OF HUMBERTO MONTEVERDE 
PRESIDENT 

FRESH PRODUCE ASSOCIATION OF THE AMERICAS 


Mr. Chairman, my name is Humberto Monteverde. I am the 
president of the Fresh Produce Association of the Americas, an 
organization that represents well over a hundred U.S. importers, 
exporters and distributors of fresh produce in Nogales, Arizona - 
I am also the owner and president of HM Distributors, a family- 
owned business that packages and distributes fresh produce 
throughout the United States . I speak also today for everyone 
along the Arizona -Mexico border who depends on trade for their 
livelihood. 


We oppose H.R. 2795. 

1 . Trade in Fresh Produce is Important to our Community 

Nogales is ghe gateway city to the Mexican state of Sonora in 
southeastern Arizona. Trade is vital to our community. Imports of 
fresh produce are the backbone, the muscle, and the lifeblood of 
this community of 40,000 people during the winter months. 
Importers and distributors are responsible for hundred of millions 
of dollars of trade in fresh produce. Our industry has created 
thousands of jobs in Nogales and throughout the state -- ranging 
from truck drivers to mechanics, office clerks and secretaries, 
warehousemen to laborers, hotel restaurant and retail employees to 
service station attendants. 


We also export U.S. -made paper products, seed, fertilizer, 
farm equipment and chemicals to fresh fruit and vegetable growers 
in Mexico. These products are manufactured throughout the United 
States and in our own backyard. For example, a Weyerhaeuser 
manufacturing plant in Yuma, Arizona - not far from Nogales - ships 
40 percent of its output of containers to Mexican growers in 
Sinaloa. Wooden pallets, which are used to transport boxes of fresh 
produce, are also manufactured in Nogales and shipped to Mexico. 
The fresh produce industry is without question a major factor in 
the economic well-being of southern Arizona. 

Each of these industries could be placed in immediate jeopardy 
if this legislation is passed. In an area that is already 
suffering from 20 percent unemployment, we can ill -afford to lose 
any more jobs. 

II. This legislation is Bad Trade Policy 


We oppose this legislation not only because it threatens our 
livelihood, but also because we understand the importance of free 
trade to the United States. Contrary to our commitments under the 
GATT and the NAFTA, this measure promises to trigger a perilous 
protectionist trade spiral. Essentially, it would help to shield 
a relative handful of U.S. farmers against competition from 
imports. In the process the bill would; 

(1) Invite retaliation by our trading partners against U.S. 
products. Both the NAFTA and the WTO authorize such 
compensatory steps. 

(2) Encourage U.S. trading partners to adopt similar 
protections to shield their commodities from U.S. 
competition. 


(3) Undermine the U.S. drive to persuade other nations to 
honor their trade commitments. 


(4) Establish a precedent allowing virtually any small group 
of producers of a perishable product in the United States 
or abroad to define themselves as ’’seasonal” regardless 
of whether or not that industry as a whole has been 
injured by imports. 
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For those of us who depend on international trade, we must 
ensure that the principles and the integrity of the NAFTA and the 
GATT are preserved. We must also ensure that a stable and 
predictable trading regime is protected. So, regardless of whether 
or not this bill was designed to reduce imports of Mexican produce 
or widgets from the European Union, I would oppose it. While 
support for the NAFTA and the GATT may be waning in Washington, DC, 
it is strong in Arizona. 

Ill Florida Tomato Growers -- Still Vying for Protection 

Mr . Cha i rman , as we a 1 1 know , pe r haps too well, among t he 
strongest supporters of this legislation are growers of fresh 
fruits and vegetables in Florida - particularly a handful of tomato 
growers. During the winter months, Florida is the primary domestic 
suppliers of fresh tomatoes. It competes primarily with imports 
from Mexican tomatoes during the months of January through April. 
Although most of Florida's production takes place ooutside of these 
four months, it is this period that they seemed to be most 
concerned about. I guess that's because you cant't seek protection 
from domestic competition. 

Although I have tremendous sympathy for growers who have 
suffered financilly, I have little sympathy for this group of 
producers that number about eighty. In fact, the industry is 
dominated by four families, who, by all accounts, have profited 
handsomely from growing tomatoes. Paul DiMare, one of the leading 
proponents of import protection, runs one of the largest vegetable 
operations in the country. 

Florida growers have complained about Mexican imports for well 
over 20 years. A recent Wall Street Journal article chronicled; 
"Back when Jimmy Carter was president, Mr. DiMare accused trade 
officials of 'driving Florida farmers out of business' by failing 
to stop Mexican growers from selling tomatoes below cost. The 
Carter administration didn't do anything. Florida's tomato 
industry didn't collapse, and Mr. DiMare is still growing and 
packing tons of produce . " 

In any event, it seems that each time they have asked for 
import protection in recent years, they have found a sympathetic 
political ear in Washington. Short of defeating the agreement 
outright, Florida growers received exceptional consideration under 
the North American Free Trade Agreement. Tariff rate quotas were 
imposed on a variety of fresh winter vegetables, including 
tomatoes, and their tariffs were subject to a slow, ten-year phase 
out. Each day I am reminded of this, as I pay more for the produce 
that I import from Mexico. 

Yet, there is little evidence that Florida growers have been 
harmed by imports. In fact, last year the International Trade 
Commission determined that whatever problems the Florida growers 
were experiencing resulted from factors other than imports. 

As far as I'm concerned, the Florida growers have injured 
themselves. They refuse to produce the type of tomato that U.S. 
consumers want. Florida grows green tomatoes and then gasses them. 
Mexico, on the other hand, produces a vine-ripe tomato -- much like 
those that you grow in your own backyard during the summer . 
Supermarket receipts show that demand for Florida mature green 
tomatoes has declined, while demand for Mexican vine-ripe and Romas 
has increased. The Wall Street Journal quoted Mr. DiMare as saying 
'"it doesn't really matter" how tomatoes taste because they are 
condiments, seldom eaten alone. An April 7 article in Fort 
Lauderdale's Sun Sentinel reported that even Mr. DiMare' s packing 
houses in Tampa, Chicago and elsewhere purchase Mexican tomatoes. 
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"Some people want this huge tomato which we don^t grow here, so we 
buy out of Mexico," he said. 

So, instead of changing their production practices to satisfy 
U.S. consumers, they are spending $2 million on trade lawyers and 
lobbyists to shield themselves from imports. As far as I'm 
concerned that is a pretty poor way of conducting business - not to 
mention that U.S. taxpayers are shouldering the costs of most of 
these activities. 

IV. Conclusion 

Mr. Chairman, in conclusion, although to many this piece of 
legislation is just another technical -sounding bill, to those of us 
along the U.S. -Mexico border it is very simple -- it threatens the 
very businesses that we have worked so hard to develop. To all 
those in the United States whose jobs depend on trade, it threatens 
the stable trading relationships upon which we rely. 

Thank you, Mr. Chairman. 
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PLAYING CATCH-OP 

With Little Evidence, Florida Growers Blame 
Tomato Woes on Nafta 

Cheap Imports From Mexico Are 'Killing Us', 
They Say in a Familiar Refrain 

Soft Produce in Hard Boxes 


By Helene Cooper and Bruce ZngersoIZ 
Staff BeporCota of The Nall Street Journal 

HOMESTEAD, FL. - For years, tomato grower Paul J.DiMare has been 
predicting the demise of the business that made him wealthy. 

Back when Jimmy Carter was president , Mr . DiMare accused trade 
officials of "driving Florida farmers out of business" by failing to stop 
Mexican growers from selling tomatoes below cost . The Carter 
administratio didn' t do anything, Florida' s tomato industry didn' t 
collapse, and Mr. DiMare is still growing and packing tons of produce on 
the edge of the Everglades, about 30 miles southwest of Miami. 

Now, Mr. DiMare is again decrying a surge of Mexican tomatoes and 
imploring the president to impose quotas and tariff increases. As before, 
he speaks in apocalyptic terms. Mexican growers are "killing us", he 
told Agriculture Secretary Dan Glickman in a public discussion. "They 
are absolutely murdering the state of Florida." 

To Mr, DiMare and many other Florida growers, the villain these days 
is the North American Free Trade Agreement. The growers are exploiting 
the anti -Nafta backlash in this election year; indeed, Mr. DiMare keeps 
a thick sheaf of favorable news clippings on his desk. Yet the growers 
face problems that go far beyond any trade pact : 

Pre- Nafta tariffs on Mexican tomatoes were already low, and the 
treaty's initial tariff reduction cuts their price by less than a penny 
a pound. What makes all Mexican exports -including produce -more 
competitive is the 40% peso devaluation, brought on in 1994 by that 
coixntry's economic troubles. Mexican growers will lose that advantage 
if a recovey revives the peso, as many experts say will happen. 

Mexican growers have improved the shelf life of their vine -ripened 
tomatoes, taking away an advantage once enjoyed by Florida, which picks 
its tomatoes green and exposes them to a gas to speed up the ripening 
process. Indeed, one U.S- agricultural official says Mexican tomatoes 
"taste far better" than those from Florida, but Mr. DiMare says "it 
doesn't really matter" how tomatoes taste because they are condiments, 
seldom eaten alone. 

Hurricanes, cold snaps and other weather woes have hurt Florida 
tomato yields in recent years, enabling the Mexicans to capture a greater 
share of the market . Says Roberta Cook, an agricultural economist at the 
University of California, Davis: "Mexico often fills supply gaps when 
Florida production is down." 

'Down the Tubes' 

Florida growers insist that Mexican imports endanger thousands of 
U.S. jobs. Unless President Clinton intercedes "within the next few 
weeks, the Florida tomato industry is going down the tubes", warns Wayne 
Hawkins, general manager of the Florida Tomato Committee. Yet the 
state's industry is dominated by the DiMare clan and three other families 
whose operations are highly diversified and, by all accounts, profitable 
more years than not . 

Mexicans see Florida growers as intransigent. They "have stated 
flatly that they dont't want to talk," says Eduardo Palau, head of 
CAADES, a group of growers in the state of Sinaloa on Mexico's Pacific 
Coast. "They just continue harassment through legislated proceedings." 

Floridians also get little sympathy from their counterparts in 
California, whose summer-harvest tomatoes compete with Mexico's crop. 
"All this is about protecting those four big guys, " say Ken Moonie, vice 
president of the California tomatoe operations of Calgene Inc. , a 
subsidiary of Monsanto Co., which is also becoming a Florida grower. 
"It's not like corn or any agricultural commodity where thousands of 
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growers (are) involved. " 

Tomatoes and Politics 

Yet the Clinton administration, which considers Florida essential 
in the November election, is heeding the plea for special protection. 
"It's not that we're afraid that the farmers won't vote for us-there 
aren't enough tomato farmers down there," says one Clinton strategist. 
"The fear is they'll hit us with a negative advertising campaign." So 
U.S. Trade Representative Mickey Kantor has endorsed a bill sponsored by 
the Florida delegation that would make it easier to slap tariffs on 
Mexican tomatoes. 

Meanwhile, Florida growers are pressing Congress to impose U.S. 
packaging and labeling standards on the Mexicans - a wily stratagem. 
Hard, unripe Florida tomatoes are shipped in ordinary boxes ; vine-ripened 
Mexican tomatoes are hand -pa eked, tray upon tray, in cushiony ones that 
resemble egg cartons. If Congress makes Florida-style boxes mandatory, 
the Mexican say their riper tomatoes would be battered into puree. The 
Floridians say the move would make it easier to inspect Mexican produce. 
It also would "allow us to level the playing field," says Ray Gilmer, 
with the Florida Fruit and Vegetable Association. 

The tomato tussle illustrates how special interests can manipulate 
voter concerns about free trade, particularly in an election year. But 
there is a risk. Mexico or other trading partners could co\inter with 
tariffs and other measures of their own. 

"We can't say we will have free trade, except for when it doesn't 
suit us," says Russell Roberts, a business professor and trade expert at 
Washington University in St. Louis. Without Mexican competition, he adds, 
Florida growers would nearly monopolize the $650 million winter-tomato 
market, giving shoppers higher prices and fewer choice. 

For more than 20 years, Florida growers have competed against producers 
in Sinaloa, In fact, some of their fathers showed the Mexicans how to 
get started long ago. The Floridians have usually kept most of the U.S. 
market since, but that hasn't stopped them from grousing. Says William 
Patterson, a Department of Agriculture economist; "Almost every season, 
with the exception of years when extremely bad weather wiped out the 
Mexican crop, they've complained." 

Lobbying the ITC 

Last year, the Floridians tried to persuade the International Trade 
Commission, the U.S. agency that arbitrates such disputes, that Mexican 
imports were injuring their winter market. Though Floridians also grow 
tomatoes in the spring and fall, they argued their winter production 
should be treated as a separate industry. That would highlight the 
impact of Mexican imports and improve Floridians' chances of getting more 
protection. But the ITC refused, ruling that the overall U.S. tomato 
industry hadn't been hurt. The agency said it didn't make sense to 
define Florida production as two industries - one competing with Mexican 
tomatoes "at certain times of the year" and the second competing 
primarily with U.S. tomatoes at other times. 

Undaunted, Florida growers got their congressmen to back a bill 
defining winter vegetables, including tomatoes, as a separate industry. 
The bill cleared the Senate and is pending in the House. Last week, they 
filed an antidumping suit with the Commerce Department, seeking increased 
tariffs on Mexican tomatoes. "i have looked into the eyes of proud 
farmers facing bankrupey, choking back tears, as they tell of the plight 
of their crops, employees and creditors, "wrote Sen. Bob Graham, a 
Florida , democrats, in a letter to local newspapers. "Was this Nafta's 
vision? " 

Clearly, Mexican tomato imports are growing. According to the 
Agriculture Department, imports increased from 17,547 truckloads during 
the 1993-94 season (November to April) to 22,833 last season. As of the 
mid-March this year, Mexico shipped 19,759 truckloads of tomatoes. The 
Floridians have usually kept more than half of the winter market, though 
last year their share slipped to 37%. 
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Penny Tariffs 

, But Nafta doesn't appear to be the problem. The U.S. tariff on 
Mexican tomatoes was only 1.4 cents per pound before Nafta took effect 
in January 1994; lowering it to the present one cent hardly makes a 
difference. {Mr. DiMare says: "Nafta made it easier for Americans to go 
down there and set up shop.") The real issue is the peso devaluation 
that allows Mexicans to cut their dollar prices . But many of the 
Mexicans' production costs - including everything from pesticides to 
tractors - are denominated in dollars. As a result, says Ms. Cook, the 
agricultural economist, the cost competitiveness of Mexican growers 
hasn't improved in proportion to the devaluation. 

The number of Florida tomato growers has declined in recent years. 
According to the Florida Tomato Growers Exchange, 88 growers are now 
producing tomatoes, down 10 from a year ago. The dropouts stayed in 
agriculture but "chose not to grow tomatoes this year," says Bernard 
Hamel, a field representative for the exchange. 

There are many factors in the decline beyond Mexican 
competitiveness. The winter-vegetable business, like all American 
agriculture, is consolidating as corporate farms swallow smaller 
producers . Some growers have sold acreage to developers as suburban 
sprawl moved their way. Others lost struggles over land use and water 
management . 

Still, Florida tomato production is rising while acreage is holding 
steady. Growers produced nearly 1.2 billion pounds in 1980-1981 on 
46,300 acres, according to a University of Florida study, and 1.6 billion 
pouinds on 50,600 acres in 1994-1995. There have been dips and spikes 
in between, but the trend is up. Keith Collins, chief Agriculture 
Department economist, says, "There are some awfully big tomato producers 
down there . " 

Family-run businesses - particularly those owned by the DiMare, 
Gargiulo, Heller and Esformes families -have dominated the field. Some 
growers began as peddlers and wholesalers, and some grew tomatoes in Cuba 
until Fidel Castro forced them out. 

Mr. DiMare, the 55 -year-old grandson of a Sicilian immigrant, got 
his start in the tomato business from his father, who sold fruit from a 
pushcart in Boston, The family now runs one of the largest vegetable 
operations in the country, with farms in California, Florida and South 
Carolina. Mr. DiMare himself has done quite well, in 1988, he and two 
associates tried to buy the New England Patriots professional football 
team. He has gotten to know most of the political heavyweights in 
Florida, and many nationally; just last year, presidential candidate Pat 
Buchanan criticized Nafta at a rally at a DiMare packing plant near 
Miami . 

The Florida growers tend to play down their production and marketing 
might and are secretive about earnings. But Monsanto, after studying the 
books of one family, the Gargiulos of Naples, Fla., paid $108 million for 
its far-flung opration. Tomatoes in Florida and elsewhere account for 
more than 50% of the revenue of the Gargiulo operation. During the past 
five years, Gargiulo' s revenue more than doubled to $114 million yearly, 
according to disclosure reports filed by Calgene, a subsidiary of 
Monsanto. Calgene and the Gargiulo business are being merged with Collier 
Farms, a Florida grower acquired for $26 million. 

Many large growers try to have operations in enough areas to grow 
and pack produce year round, offsetting vagaries of weather, currency or 
market fluctuations and changes in trade law. The Gargiulo family, in 
fact, grows tomatoes in both Florida and Mexico and ships tons of 
tomatoes into the U.S. from its Sinaloa joint venture. 

Many California and Florida growers have different views of the 
Mexican threat. While Floridians produce mostly in the winter, the 
Californians grow mainly for the summer market and compete against 
Mexicans in nearby Baja California. But the Californians aren't blaming 
Nafta . 

Indeed, many California growers have relocated or entered joint 
ventures in Baja, lured by lower land and water costs, cheaper labor and 
fewer regulations. They also consider themselves more used to 
competition than the Floridians, who for years have had a virtual lock 
on the winter- tomato market. Says Edward Beckman, president of the 
California Tomato Board; "My growers compete wich growers in 28 states. " 
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Mr. Shaw. Thank you. 

Mr. Zapanta. 

STATEMENT OF ALBERT C. ZAPANTA, EXECUTIVE VICE PRESL 

DENT, UNITED STATES-MEXICO CHAMBER OF COMMERCE 

Mr. Zapanta, Thank you, Mr. Chairman. Thank you for the op- 
portunity to testify today. I would also request that my statement 
be entered in for the record. 

Mr, Shaw. Without objection. 

Mr, Zapanta. The United States-Mexico Chamber of Commerce 
is a binational, bilateral chamber of commerce, fully funded by the 
private sector of both Mexico and the United States, representing 
over 1,000 U.S. businesses and the like in Mexico. 

What I would like to begin my statement with today, Mr. Chair- 
man, is to commend the Chairman and the Subcommittee for hold- 
ing this hearing. Given the importance and complexity of the Unit- 
ed States-Mexico trade relationship, it is certainly appropriate to 
examine U.S. legislation that might affect domestic industries, as 
well as our trade relationship with Mexico and throughout the 
world. 

Today, I want to tell you why the United States-Mexico Chamber 
of Commerce, which represents businesses, organizations, and indi- 
viduals throughout North America, believes the measures in H.R. 
2795 that amend definitions of domestic industry and safeguard in- 
vestigations involving perishable agricultural products will not be 
productive for the United States. 

As you are all aware, the bill will provide protection against im- 
ports for U.S. producers of tomatoes and other seasonal perishable 
products. The legislation is primarily an effort to protect a limited 
portion of the tomato industry, a move that will work to the det- 
riment of the U.S. robust export-oriented agricultural sectors. 

By redefining who can qualify for protection under section 201 of 
the U.S. trade law, the United States is moving to shelter an in- 
dustry that the U.S. International Trade Commission found injured 
not by unfair imports but by unfortunate climate conditions. In ad- 
dition, the ITC determined Florida tomatogrowers were a relatively 
small portion of the U.S. tomato industry, making them ineligible 
for protection as a domestic industry. Thus, the effort to redefine 
them as seasonal. 

Meanwhile, a much broader coalition of private sector interests 
could suffer retribution if the Congress seeks to protect one re- 
gional industry. Oilseeds, wheat, rice, barley, corn, meats, feed, and 
cotton fibers are among the top 50 U.S. exports to Mexico, our third 
largest trading partner and a country where U.S. imports account 
for more than 70 percent of all imports. 

U.S. producers are also sending grains, dairy products, pork, 
poultry, apples, peaches, and other agricultural products to Mexico 
in substantial volumes. It could well be for Mexico to determine 
which of these industries qualify as seasonal in response to a pro- 
tectionist piece of legislation. 

The United States is a world leader in agricultural exports and 
we should not tailor legislation to protect narrow interests, legisla- 
tion that could be a model for other nations looking to protect 
themselves from competitive U.S. agricultural goods. 
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The legislation is also counter to the U.S. position as a world 
leader for open trade. As the Nation with the world’s largest econ- 
omy and the most exports, it is imperative that the United States 
first set an example for open trade; second, work to open foreign 
markets; and third, to hold other countries to trade commitments. 
This would be made increasingly difficult if the United States does 
not maintain an open market on its own territory or honor its own 
commitments. 

H.R. 2795 is certainly counter to the spirit of the North Amer- 
ican Free Trade Agreement. In addition to directly affecting the 
United States-Mexico commercial relations, the legislation also sets 
a precedent for other limited interest groups in the United States 
who look to protection rather than competition as an engine for 
prosperity. 

The Fort Lauderdale Sun-Sentinel in April of this year noted 
that much of the advantage for Mexican tomatogrowers comes from 
an investment in technology and products imported from the Unit- 
ed States, technology the Florida growers passed up. An editorial 
concludes, “Florida’s 80 tomatogrowers should begin finding their 
own solutions. Florida’s farmers could take a classic free enterprise 
approach. They could concentrate on growing excellent tomatoes, 
trying to exceed the Mexican standard.” Also it should be noted 
that while the Florida growers seek protection from Mexican com- 
petitors, many of the workers they employ are from Mexico. 

The United States, Mexico, and Canada negotiated a fair agree- 
ment to boost economic activity in North America, making competi- 
tion an engine of economic growth. Too much effort went into 
NAFTA to allow a special interest to unravel a portion of the trea- 
ty, a treaty that has clearly benefited a wide coalition of exporters 
in the United States. 

Too many sectors in the U.S. economy are vulnerable to legisla- 
tion that mirrors H.R. 2795. Many U.S. crops could be considered 
seasonal in other nations. Definitional gerrymandering will not 
serve interests in the United States, Mexico, or elsewhere in the 
world. We respectfully urge the Trade Subcommittee to vote no on 
H.R. 2795. Thank you, Mr. Chairman. 

[The prepared statement follows:] 
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Statement 

before the Committee on Ways and Means 
Trade Subcommittee 
April 25, 1996 
by Albert C. Zapanta 
Executive Vice President 
United States-Mexico Chamber of Commerce 

Thank you very much for the opportunity to testify today. I would like to commend Chairman 
Crane and the Subcommittee for holding this hearing. Given the importance and complexity of 
the United States-Mexico trade relationship, it is certainly t^>prq>riate to examine U.S. 
legislation that might affect domestic industries, as well as our trade relationship with Mexico 
and throughout the world. Today, I want to tell you why the United States-Mexico Chamber of 
Commerce -- which represents businesses, organizations and individuals from throughout North 
America — believes measures in House Resolution 2795 that amend definitions of “domestic 
industty” in safeguard investigations involving perishable agricultural products will not be 
productive for the United States. 

As you are all aware, the bill will provide protection against imports for U.S. producers of 
tomatoes and other seasonal perishable products. The legislation is primarily an effort to protect 
a limited portion of the tomato industry, a move that will work to the detriment of the United 
States’ robust, export-oriented agricultural sectors. By redefining who can qualify for protection 
under section 201 of U.S. trade law, the United States is moving to shelter an industry that the 
U.S. International Trade Commission found injured not by unfair imports but by unfortunate 
climate conditions. In addition, the ITC determined Florida tomato growers were a relatively 
smalt portion of the U.S. tomato industry, making them ineligible for protection as a domestic 
industry; thus, the effort to redefine them as seasonal. Meanwhile, a much broader coalition of 
private-sector interests could suffer retribution if the Congress seeks to protect one regional 
industry. Oil seeds, wheat, rice, barley, corn, meats, feed and cotton fibers are among the top 50 
U.S. exports to Mexico, our third-largest trading partner and a country where U.S. imports 
account for more than 70 percent of all imports. U.S. producers also send grains, dairy products, 
pork, poultry, ^ples, peaches and other agricultural products to Mexico in substantial volumes. 

It could well be for Mexico to determine which of these industries qualify as “seasonal” in 
response to a protectionist piece of legislation. The United States is a world leader in 
agricultural exports, we should not tailor legislation to protect narrow interests, legislation that 
could be a model for other nations looking to protect themselves from competitive U.S. 
agricultural goods. 

The legislation is also counter to the United States’ position as a world leader for open trade. As 
the nation with the world’s largest economy and the most exports, it is imperative that the United 
States first set an example for open trade; second, work to open foreign markets; and third, hold 
other countries to trade commitments. This would be made increasingly difficult if the United 
States does not maintain an open market on its own territory or honor its own commitments. 

H.R. 2795 is certainly counter to the spirit of the North American Free Trade Agreement. In 
addition to directly affecting U.S. -Mexico commercial relations, the legislation also sets a 
precedent for other limited interest groups in the United States who look to protection rather 
than competition as an engine for prosperity. The Fort Lauderdale Sun- Sentinel in April of this 
year noted that much of the advantage for Mexican tomato growers comes from an investment in 
technology and products imported from the United States — technology the Florida growers 
passed up. An editorial concludes, “...Florida’s 80 tomato growers should begin finding their 
own solutions. [...] Florida’s farmers ... could take a classic free-enterprise approach. They could 
concentrate on growing excellent tomatoes, trying to exceed the Mexican standard.” Also, it 
should be noted that, while the Florida growers seek protection from Mexican competitors, many 
of the workers they employ are from Mexico. 

The United States, Mexico and Canada negotiated a fair agreement to boost economic activity in 
North America, making competition an engine of economic growth. Too much effort went into 
NAFTA to allow a special interests unravel a portion of the treaty -- a treaty that has clearly 
benefited a wide coalition of exporters in the United States. Too many sectors of the United 
States economy are vulnerable to legislation that mirrors H.R. 2795 - many U.S. crops could be 
considered “seasonal” in other nations. Definitional gerrymandering will not serve interests in 
the United States, Mexico or elsewhere in the world. We respectftilly urge the Trade 
Subcommittee to vote “no” on H.R. 2795. 
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Mr. Shaw. Thank you. 

I think a brief comment with regard to the price of tomatoes is 
in order at this time. Mr. Monteverde stated that it was at an all- 
time high. We know that this was back in the earlier part of the 
season and was caused in part by a freeze. After the freeze, how- 
ever, the Mexicans, in fact, held back on their tomatoes in order 
to run the price up. 

In that, I can tell you that the farm price for tomatoes fell as low 
as 64 cents a pound, and at the same time, the average price of 
the tomatoes in the grocery store in Florida was $2.50, which bears 
little resemblance to the 64 cents a pound that became the farm 
price, and that was on April 10. 

We could see what would happen with the farm price back in 
March when it got up to $1.20 on March 20, and this was caused 
by the Mexicans really holding back on the tomatoes, and then 
coming in and flooding the market with them. 

I would like to also comment on the question of the longevity of 
a tomato plant. I happen to know quite a bit about farming and 
I know that the farmers do not leave their tomato plants in for 
such a length of time because the productivity of the vine becomes 
very marginal. If you are making use of good farm practices, you 
would not be using your land to harvest tomatoes for that extended 
period of time. 

I would like to also mention to the corn producing people, Mr. 
Heard, the question of, right now, the existing law recognizes a 
seasonal perishable agricultural industry under 201 as it applies to 
a region or geographical area. So I would ask you, where do you 
see the difference in applying 201 to a seasonal industry as we are 
asking, from the recognition of a regional or geographical industry, 
which 201 presently does? 

Mr. Heard. Yes, sir. As representing the corngrowers and 13 
other groups, we are concerned that once you start opening Pan- 
dora’s box with this type legislation, then at what level is a geo- 
graphic change? We just heard today about California. We would 
have to possibly go into different laws addressing each county as 
you go north in California as far as grapes, and the same could 
happen with tomatoes. So, we are concerned that once you get into 
this process of rewriting the law to adapt to a specific sector, then 
we would have this happening all over the United States and all 
over the world. 

Mr. Shaw. Then I would be correct in saying that you do not sup- 
port regional or geographic industries, either, is that correct? 

Mr. Heard. We would support what is in the law and what has 
passed Congress, what passed NAFTA, what has passed the WTO. 

Mr. Shaw. Mr. Houghton, do you have any questions? 

Mr. Houghton. No, I do not. 

Mr. Monteverde. Could I make a brief statement? 

Mr. Shaw. Absolutely. 

Mr. Monteverde. My business, I am president of Fresh Produce 
Association of the Americas, but I also run an importing firm of 
Mexican tomatoes. That is how I make my livelihood. I would like 
to know how I held back tomatoes, because you really confused me 
on that one. You mentioned that Mexicans held back tomatoes. I 
do not see how we held back tomatoes. 
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Mr. Shaw. You did. I do not know how you did it 

Mr. Monte VERDE. I do not know how. 

Mr. Shaw. You just simply held them back off the market and 
the price went up, and it went through the ceiling. You brought up 
the point that they 

Mr. Monteverde. Shipments in March and February were high- 
er than January. How is this holding back production? Then the 
other thing 

Mr. Shaw. I received the information from the secretary of agri- 
culture of the State of Florida, Bob Crawford’s office. 

Mr. Monteverde. The other thing, the longevity of the vine, you 
must understand, since you do know about tomatoes, that they are 
perennial. But our vine is an indeterminate vine, not a determinate 
short vine like Florida might use. So we can harvest from top to 
bottom all the way up and even have them go over 6 feet and down 
and keep harvesting. So the longevity of the varieties we use in 
Mexico is quite something else. 

Mr. Shaw. You do leave yours in for that long a season in Mex- 
ico? 

Mr. Monteverde. It is the nature of the variety we use. Why 
would we cut production out sooner if the plant is still giving us 
fruit to market? 

Mr. Shaw. If you have high productivity, certainly, but that is 
certainly not the case in Florida. 

Mr. Monteverde. Because of different varieties, different 

Mr. Shaw. But you were applying that to Florida in your testi- 
mony, if you recall. 

Mr. Monteverde. Pardon me? 

Mr. Shaw. You were applying that to Florida in your testimony. 
Mr. Monteverde. I do not know 

Mr. Shaw. When you were trying to define a season, we were not 
trying to define a season in Mexico. We are trying to define a sea- 
son in Florida, and that is the point that I make. 

Mr. Monteverde. My testimony is that there are different to- 
mato vines and so I can only comment on what I am familiar with. 
I cannot comment about Florida, which I am sure you can appre- 
ciate. 

Mr. Shaw. I thought you were commenting about Florida, but we 
will leave that where it is. 

I thank all of you gentlemen for being with us here today. 

Our next panel are a number of witnesses who are in support of 
H.R. 2795, Carl Loop, the president of the Florida Farm Bureau 
and vice chairman of the American Farm Bureau; Barrett 
Lawrimore, executive director of the South Carolina Tomato Asso- 
ciation; Mike Bozick of the National Alliance for Seasonal Agricul- 
tural Trade; and Terence Stewart, who is managing partner of the 
law firm of Stewart and Stewart. 

Each of you have submitted your written testimony, which will 
become a part of the entire record. We would encourage you to 
summarize or proceed as you see fit, 

Mr. Loop. 
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STATEMENT OF CARL B. LOOP, PRESIDENT, FLORIDA FARM 

BUREAU FEDERATION; AND VICE PRESIDENT, AMERICAN 

FARM BUREAU FEDERATION 

Mr. Loop. Thank you, Mr. Chairman, Members of the Commit- 
tee. I appreciate the opportunity to be here this afternoon. I appre- 
ciate you all having these hearings. 

My name is Carl Loop. I am vice president of the American Farm 
Bureau Federation and also president of the Florida Farm Bureau 
Federation. Farm Bureau supports H.R. 2795 because it extends 
the same safeguards afforded other commodities to seasonal perish- 
able agricultural products. 

Sections 201-204 of the Trade Act of 1974 authorizes the Presi- 
dent to help domestic industries adjust to import competition. After 
a review by the International Trade Commission, the ITC, these 
provisions give the President the authority to withdraw or modify 
concessions or impose duties for a limited period of time. These 
provisions were intended to provide domestic industries transi- 
tional relief from import surges to give them the opportunity to ad- 
just to increased competition. 

While the current law does expressly provide transitional relief 
for most U.S. industries and products, it does not provide a mecha- 
nism for seasonal perishable agricultural products to gain the same 
type of transitional relief measures offered to other U.S. products. 

Practical relief is simply not available for seasonal perishable 
crops grown in my State. That fact was demonstrated last year 
when the Florida Tomato Exchange filed a petition with the ITC 
seeking provisional relief under section 202(d) of the Trade Act of 
1974 for fresh winter tomatoes. The commission ruled that the win- 
ter tomato industry of Florida could not be examined separately 
from the summer tomato industry of California. In effect, the com- 
mission ruled that both types of tomatoes are the same because of 
its determination that the express “like or directly competitive arti- 
cle” meant that all tomatoes produced in the United States in a cal- 
endar year define a single industry. 

In effect, this meant current law discriminates against perishable 
crops, offering protection to nonperishable crops but not to perish- 
able crops. Current law, as enacted by the ITC ruling, also does not 
distinguish or recognize the differences between similar products 
produced during different and separate marketing seasons. 

The deficiencies in current law mean that growers of perishable 
crops with very distinct market windows, including farms in Flor- 
ida, do not have access to the type of relief measures we need to 
adjust to the incredible increase of imports of some perishable 
crops from Mexico. We hope that you will correct the deficiencies 
in the law so that we have the mechanism in the law that provides 
necessary safeguards and transitional measures that allow us to 
compete. 

Make no mistake, imports of fruits and vegetables are causing 
serious and perhaps permanent damage to many Florida farms. 
Without the type of transitional relief that is afforded other prod- 
ucts in similar situations, Florida simply will not survive in the 
winter vegetable industry. 

Perishable crops are clearly different from other commodities. If 
market conditions are poor during harvest, farmers of perishable 
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crops cannot wait for prices to improve. They must take the market 
price at the time of harvest. 

Clearly, some commodities produced by the winter Florida vege- 
table industry have separate and distinguishable marketing sea- 
sons from producers in other States. 

There are many reasons why current trade law should be 
changed. The tremendous increase in vegetable imports from Mex- 
ico is due in large part to the devaluation of the peso, a policy 
change resulting from U.S. help and encouragement. 

This is mainly a fairness issue. The passage of this bill does not 
automatically determine that farmers have been damaged or does 
it give them relief. It does, however, give them the opportunity to 
seek a hearing before the ITC if they think they have been harmed. 
The ITC will then determine if there is evidence to justify a hear- 
ing. In other words, it gives the growers their day in court. Thank 
you, Mr. Chairman. 

[The prepared statement and attachments follow:] 
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Good afternoon. I am Carl Loop, Vice President of the 
American Farm Bureau Federation and President of the Florida Farm 
Bureau Federation. 

The American Farm Bureau Federation is the nation's largest 
general farm organization, representing over 4,5 million member 
families in all 50 states and Puerto Rico. Our members raise 
virtually every commodity grown in the United States. It is a 
pleasure to appear before the subcommittee today to offer our 
views on H.R. 2795. 

Farm Bureau supports H.R. 2795 because it extends to 
seasonal perishable agricultural products the same safeguards 
afforded other commodities. We urge the committee to move 
quickly to enact these reforms, but to narrow your focus to 
perishable agricultural products, so export markets for other 
commodities are not hamed. 

Sections 201-204 of the Trade Act of 1974 authorize the 
President to help domestic industries adjust to import 
competition, after a review by the International Trade Commission 
(ITC) . These provisions give the President the authority to 
withdraw or modify concessions or impose duties for a limited 
period of time. These provisions, enacted before the passage of 
the North American Free Trade Agreement (NAFTA) , were intended to 
provide domestic industries with transitional relief from import 
surges to give them the opportunity to adjust to increased 
competition . 

While current law does expressly provide transitional relief 
for most U.S. industries and products, it does not provide a 
mechanism for perishable agricultural products to gain the same 
types of transitional relief measures offered to other U.S. 
products. Relief is simply not available for many crops grown in 
my state. 

That fact was demonstrated last year when the Florida Tomato 
Ej<!change filed a petition with the ITC seeking provisional relief 
under section 202 (d) of the Trade Act of 1974 for fresh winter 
tomatoes. The Commission ruled that the winter tomato industry 
of Florida could not be examined separately from the summer 
tomato industry of California. In effect, the Commission ruled 
that both types of tomatoes are the same because of its 
determination that the expression "like or directly competitive 
article" meant that all tomatoes produced in the U.S. in a 
calendar year define a single industry. Because of this, the 
Florida Tomato Exchange withdrew the petition. 

In effect, this means that current law, as evidenced by the 
ITC ruling, does not distinguish or recognize the differences 
between similar products produced during different and separate 
marketing seasons. As a result, current law discriminates 
against perishable crops with separate marketing seasons - 
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offering protection to non-perishable crops, but not to 
perishable crops. 

The deficiencies in current law mean that growers of 
perishable crops, with very distinct market windows, including 
farms in Florida, do not have access to the types of relief 
measures we need to adjust to the incredible increase of imports 
of some perishable crops from Mexico. Farm Bureau commends the 
Subcommittee on Trade for holding this hearing to learn firsthand 
how it is affecting farmers in my state. We hope that you will 
correct the deficiencies in the law so we have a mechanism that 
provides necessary safeguards and transitional measures that 
allow us to compete. 

Make no mistake, imports of fruits and vegetables are 
causing serious and perhaps permanent deimage to many Florida 
farmers. According to USDA data, Florida tomato growers lost on 
average $1,571 per acre in 1994 and $2,728 in 1995 - a combined 
loss of more than $209 million. As a rule of thumb, each $50,000 
in lost revenue translates into one less American job. This 
equates to the loss of over 4,000 permanent jobs. Florida pepper 
growers over the same two year period lost more than $26 
million.^ Florida cannot continue to absorb these kinds of 
losses. Without the type of transitional relief that is afforded 
other products in similar situations, Florida simply will not 
survive in the winter vegetable industry. This would result in 
the loss of even more jobs - both seasonal and permanent. 

Perishable crops are clearly different from other 
commodities. Some perishable crops, like fresh tomatoes, peppers 
or sweet corn can be stored for only limited periods of time. A 
mature green tomato has a shelf life of about 21 days. A pink 
tomato can be stored for 7-14 days. Peppers have a shelf life of 
8-10 days. Sweet corn should be consumed within 6-10 days. 

After these crops are harvested, they must be marketed 
immediately. If market conditions are poor during harvest, 
farmers of perishable crops cannot wait for prices to improve. 
They also cannot hold them on the vine or in the field waiting 
for better markets. They must take the market price at the time 
of harvest or not sell at all. Producers of non-perishable crops 
have the opportunity to store their product for extended periods 
of time if market prices are low. They can wait for market 
conditions to improve. Farmers of perishable crops cannot. The 
price at harvest is the price they must take. 

Clearly, some commodities produced by the Florida winter 
vegetable industry have separate and distinguishable marketing 
seasons than similar crops in other states. Florida is the 
exclusive domestic supplier for several months of the year for 
some perishable crops for example, bell peppers from January to 
April < Table 1) . The Florida winter tomato industry is similar 
(Table 2) . 


California is also the exclusive U.S. commercial producer 
for many commodities including artichokes, garlic and kiwifruit. 
It also is the exclusive U.S. producer for many commodities 
during specific times of the year. California is the exclusive 
U.S. producer of avocadoes from March to June. It is the 
exclusive winter producer of asparagus. 

Because of climactic conditions, some states are the sole 
producer of many commodities and have exclusive access to 
consumer markets. This exclusivity means that no other U.S. 
growing region is capable of competing during a particular 
marketing season. Because of this exclusivity, certain 
perishable commodity markets are clearly separate from other 


^ Data compiled from USDA, Agricultural Statistics Board, 
National Agricultural Statistics Service, Vegetable Annual . 1993- 
95. 
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producers of the same or like commodity. While there is overlap 
of seasons where like commodities from other states and regions 
compete, a tomato grower in any other state outside Florida is 
unable to compete with Florida growers for the January fresh 
tomato market. Because of the highly perishable nature of these 
commodities, they also cannot be stored long enough to hold them 
to compete during a different season. For these reasons, Florida 
has an exclusive and separate winter vegetable industry for 
several commodities. Current trade law does not recognize this 
"separateness" or "exclusiveness." As a result, current law is 
inadequate because it provides transitional relief to some 
commodities, but not to perishable crops with separate growing 
and marketing season. In that regard the definition of "like or 
directly competitive article" needs to be changed so it 
recognizes separate and exclusive market seasons. 

There are other reasons why current trade law should be 
changed. The tremendous increase in vegetable imports from 
Mexico is due primarily to the devaluation of the peso - a policy 
change resulting from U.S. help and encouragement. 

On December 20, 1994, the Mexican government devalued the 
peso by 15 percent and has since allowed the peso to fall further 
relative to the dollar. Today, one dollar will purchase 7 pesos- 
-an effective peso devaluation of 50 percent. The effect on 
tomato and pepper exports from Mexico were dramatic. 


Week Ending 

WEEKLY SHIPMENTS OF MEXICAN 

10,000 pounds 
Tomatoes 

TOMATOES 

Peppers 

10/1/94 

688 


_ 

10/8/94 

568 


- 

10/15/94 

728 


- 

10/22/94 

752 


665 

10/29/94 

876 


1,155 

11/5/94 

1,004 


735 

11/12/94 

560 


1,680 

11/19/94 

352 


1,855 

11/26/94 

676 


2,240 

12/3/94 

_ 


2,520 

12/10/94 

1,016 

Peso 

3,360 

12/17/94 

1,704 

Devaluation 

7,314 

12/24/94 

2,160 


7,350 

12/31/94 

2,764 


9,940 

1/7/95 

2,644 


13,615 

1/14/95 

3,052 


11,585 

1/21/95 

3,336 


12,005 

1/28/95 

4,004 


14,105 

2/4/95 

4,388 


15,330 

2/11/95 

3,976 


16,065 

2/18/95 

4,248 


10,360 

1/25/95 

5,120 


14,070 

3/4/95 

4,452 


13,930 

3/11/95 

4,312 


15,820 

3/18/95 

3,652 


11,410 

3/25/95 

2,844 


11,900 

4/1/95 

2, 564 


6,790 

4/8/95 

1,988 


7,070 


Exports of tomatoes from Mexico in January of 1994 totaled 
108.08 million pounds. In January of 1995, the first full month 
after the peso devaluation, exports jumped 34 percent to 144.96 
million pounds. 

Exports of peppers from Mexico in January of 1994 totaled 
46.33 million pounds. In January of 1995, the first full month 
after the peso devaluation, exports jumped 11 percent to 51.01 
million pounds. 
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Yearly totals from 1994 to 1995 are similar. Tomato exports 
increased 58 percent in 1995 from 1994 totals. Pepper exports 
increased 20 percent. In 1993, before NAFTA, tomato exports 
totaled 882.9 million pounds. In 1994, the first year under 
NAFTA, tomato exports totaled 829 million pounds, a drop of 54 
million pounds or 6 percent from 1993. 

In 1993, before NAFTA, pepper exports totaled 223.18 million 
pounds. In 1994, pepper exports totaled 213.21 million pounds, a 
drop of 10 million pounds or 5 percent from 1993. 

The peso devaluation means consumers in Mexico took an 
almost 35 percent reduction in per capita income overnight. This 
price instability caused a crisis of confidence. Businesses lost 
confidence in the peso as did many Mexican farms. For that 
reason, many farms sought dollars for their products regardless 
of price since they had no confidence that pesos received today 
would be worth the same tomorrow. This is why consignment sales 
are standard operating procedure for Mexican fruit and vegetable 
shippers. Consignment sales are sales where fruits or vegetables 
are shipped without a firm price. A price is assigned after 
reaching U.S. markets based on other sales for that day. 
Consignment or "open" sales are clear signs of seller 
indifference as long as payment is made in dollars. 

If the Mexican government does not implement sound economic 
and fiscal policies that lead to a strong peso, imports of 
perishable commodities will continue to stream into the U.S. 

Without a stronger peso, our winter vegetable markets will 
continue to be more attractive to Mexico's farmers, regardless of 
price. This is the key reason why current law needs to be 
amended to change the definitions of "domestic industry" and 
"like or directly competitive article," 

We need to make available to domestic producers all the 
relief from the impact of import surges to which they are 
entitled under our trade agreements. Failure to realistically 
define the scope of an industry should not preclude the 
availability of relief. 

For these reasons Farm Bureau supports H.R. 2795 and urges 
the subcommittee to act quickly to pass this important 
legislation . 

Thank you for the opportunity to appear here today. 


F : stmMoop . 425 
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TABLE 2: TOMATOES - AVAILABUnY 
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Mr. Shaw. Thank you, Mr. Loop. 

Mr. Lawrimore. 

STATEMENT OF BARRETT S. LAWRIMORE, EXECUTIVE DIREC- 
TOR, SOUTH CAROLINA TOMATO ASSOCIATION, CHARLES- 
TON, SOUTH CAROLINA 

Mr. Lawrimore. Thank you, Mr. Chairman and Members of the 
Committee. My name is Barrett Lawrimore. I am the executive di- 
rector of the South Carolina Tomato Association. I represent 17 
farms who handle 2,600 acres of tomatoes in the State of South 
Carolina, and that is all of the tomatoes grown there except for 347 
acres by 1 Florida grower. 

So I have been exposed to seasonal agriculture for a long time. 
I am a retired county extension director for 30 years, and I am also 
a member of Charleston County Council as the chairman of that, 
and that, I do not have any opposition, so I can understand how 
you have to work for your constituents, although they would give 
me another term free, and I really appreciated that. But in one 
way or another, I have been involved in seasonal work for a long 
time, and if I live as long as Strom Thurmond, I will make 70. 

I asked to testify this afternoon to help make the point that this 
measure, H.R. 2795, enjoys a broad-based support in the U.S, sea- 
sonal agricultural community. Those of us who are deeply involved 
in perishable agriculture, be it tomatoes, cucumbers, eggplant, 
squash, grapes, watermelon, or any number of horticultural sec- 
tors, have long shared a concern that we do not enjoy fair and 
equal access to the U.S. trade remedy laws, and I want to repeat 
that, because we do not because we are seasonal. I would like for 
you to come down and let me show you our seasons. This leaves 
us feeling dangerously exposed, even helpless, against an influx of 
foreign products. 

In relaying this concern, we do not mean to assign blame to Con- 
gress for slighting seasonal agriculture. This body, to its credit, has 
tried in the past to be sensitive to the special realities and needs 
of seasonal producers. Your provisional relief mechanism for per- 
ishable products is an example. Unfortunately, as last year's to- 
mato case demonstrated, procedural refinements of this sort cannot 
begin to help us if the basic underlying substantive standard is un- 
favorably skewed. 

You have already this afternoon heard that underlying problem 
described in some detail by trade and legal experts. Although I am 
no lawyer or neither a trade scholar, I am experienced in seasonal 
agriculture and can restate the issue from that perspective. 

Let us begin with the plain fact that there are distinct seasonal 
sectors in agriculture. No one credibly disputes this. If these same 
seasonal sectors suffer from imports during their growing season, 
the law, as it is now interpreted, is more likely than not to leave 
them without relief. The reason is this: Seasonal sectors are not en- 
titled to be analyzed in their relevant growing season. They are ar- 
tificially grouped with production that falls outside of the season 
and that, virtually everyone would agree, you have to be competi- 
tive in your season. 

This irrational, clumsy approach to seasonal agriculture raises 
two obvious questions. Question one, if the objective of the safe- 
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guard law is to ensure responsive, fact-finding-based relief, why 
allow the government to engage in a fictional analysis that ends up 
effectively discriminating against seasonal producers? Question 
two, are seasonal producers for some reason less entitled than oth- 
ers in U.S. commerce to receive fair analysis and responsive emer- 
gency relief? 

Never once have I heard a comforting answer to any of these 
questions. True, I have heard a lot of legal and technical fine points 
about administrative precedents, all to explain why a fictional 
analysis is a perfectly appropriate trade remedy framework, but I 
can assure you that few, if any, U.S. farmers who are actively en- 
gaged in the hard work of seasonal agriculture grasp or appreciate 
the logic of any of those arguments. I would go further to bet that 
comparatively few U.S. citizens outside the beltway would grasp or 
appreciate why our trade remedies are structured so as to dis- 
regard commercial reality. 

I have likewise heard from those who oppose the measure that 
an analysis based on commercial reality is disallowed under inter- 
national law. I would only respectfully point out that the U.S. Gov- 
ernment, which negotiates our international obligations and which 
is responsible for upholding those obligations and protecting not 
some, but all, U.S. commercial interests, has carefully analyzed 
this bill and determined it to be both legal and highly desirable. 
I find that decisive and hope that the Committee will, too. 

This Subcommittee has a tradition of understanding and trying 
to accommodate the special needs of seasonal agriculture. H.R. 
2795, as much as any other measure previously considered, is fun- 
damental to ensuring that trade remedies work for seasonal pro- 
duction. Seasonal farmers have for too long been denied equal ac- 
cess to safeguard relief, even when they can prove they are suffer- 
ing significant injuries due to imports. With our neighboring coun- 
tries to the south increasingly active in the production of perish- 
able crops, U.S. producers deserve more responsive attention and 
analysis under U.S. trade remedy laws. Please help us achieve that 
by quickly approving H.R. 2795 and assisting in its rapid enact- 
ment. 

That concludes my remarks, and I will be around for any ques- 
tions, if you need them. 

Mr. Shaw. Thank you. 

Mr. Bozick. 

STATEMENT OF MIKE BOZICK, NATIONAL ALLIANCE FOR SEA- 
SONAL AGRICULTURAL TRADE, SACRAMENTO, CALIFORNIA 

Mr. Bozick. Thank you, Mr. Chairman and Members of the Com- 
mittee. My name is Mike Bozick. I am vice president and general 
manager of Richard Bagdasarian, Inc., a family farming company 
that raises citrus and table grapes in southern California. 

Today, I am representing the National Alliance for Seasonal Ag- 
ricultural Trade. NASAT is an ad hoc group of California associa- 
tions committed to providing temporary relief from fresh fruit and 
vegetable surge imports for growers of the same crops in the Unit- 
ed States. Our members are the California Farm Bureau, Western 
Growers Association, Imperial Valley Vegetable Growers, and the 
California Desert grapegrowers League, of which I am a president. 
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I am also representing 80 table grapegrowers who provide 14,000 
seasonal jobs in southern California, farmworker jobs. I am giving 
you some numbers here because I am going to say something in a 
moment. In addition to the required benefits, such as disability in- 
surance, workers' compensation insurance, and unemployment in- 
surance, we also provide medical and health insurance and there 
are a few of us who provide profit sharing plans. 

We, as an individual company, provide full-time employment for 
150 people in our citrus packing plant. The entire valley's wages 
range from $5.70 to $6 an hour. I say that because I have been 
competing effectively with the Mexican table grapegrowers for 30 
years. 

You have received our statement. I would appreciate if you would 
put that in the record, sir. 

Before I begin my statement, I want the Committee and Mem- 
bers to know that I am not a lawyer nor an economist. I am a 
grower of citrus and table grapes and have been growing these 
crops for 30 years. I know when I am faced with economic condi- 
tions beyond my control, such as Mexico’s devaluation of its peso 
and the rampant planting of table grapes in Sinaloa. 

I urge you and your staff to read NASAT's 1996 statement of 
March 1. It explains a lot of things today that people really did not 
understand. There are a lot of crops that are involved and it gives 
examples of the seasonality of these crops. 

I am here today to oppose the North American Free Trade Agree- 
ment. NASAT believes if Mexico had not devalued its currency, we 
would not have found it necessary to create our organization. We 
hope history will not repeat itself as our Nation enters into other 
free trade agreements. 

There is much confusion about the proposed legislation in the 
Mexican agriculture and the U.S. agriculture community. I would 
like to describe what the legislation will not — and I repeat, will 
not — do. This amendment will not, if enacted, immediately increase 
tariffs on tomatoes and bell peppers. The amendment will not 
make these procedures easier for the seasonal perishable commod- 
ity petitioners. And the amendment will not permanently increase 
the tariff or impose a quota on the imported produce. 

The legislation will require a seasonal perishable crop experienc- 
ing an import surge to demonstrate to the International Trade 
Commission all the safeguard requirements currently in the law. In 
addition, the petitioner will have to show that all, or a substantial 
percentage of, the crop that is sold during the growing season, and 
that the demand for the crop is not met to any substantial degree 
by producers in a different growing region and a different season. 

Seasonable perishable crops such as wheat, corn, apples, and 
pears can be stored. We cannot keep our fruit more than 2 to 3 
weeks in storage. We do not have the option of storing the fruit. 
If there is an import surge, we do not have the luxury of moving 
our trees and vines anyplace else. We cannot go to Mexico. We can- 
not go to the San Joaquin Valley. There is a permanent investment 
that we are faced with. 

The pending legislation will not provide for instant relief for sea- 
sonal perishable crops. All the requirements of the existing law 
would have to be proved, in addition to meeting the test that I de- 
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scribed. We must prove that we have a workable, adjustable plan, 
and finally, the President has to approve this program. 

I go back and I say the rampant planting of Mexican table 
grapes, in 1994, the Mexican table grapegrowers exported 4 million 
boxes to the United States. In 1995, they exported 8 million boxes 
to the United States, double their production. This is due to the de- 
valuation of the peso and another factor. They could not go to the 
national markets so they put it here in the United States. 

The relief would give seasonal perishable crops a period of a few 
years to make adjustments, and that is all we are asking for. We 
are not asking for anything special. 

I have heard that some were opposed to the legislation in fear 
that other nations will implement similar or mirror legislation. It 
was my understanding that in the NAFTA, there was a cap that 
you could put on. If they wanted to increase tariffs on a particular 
crop, they could only do it a certain percentage. It could not be an 
exorbitant amount. 

If another crop, a crop of anothisr nation, were affected in the 
same manner, I would have no problem supporting that, as long as 
they met the same guidelines and had to go through the same 
hoops that I would have to go through with a 201 case. 

In closing, I ask you to reflect on the prospects of my family and 
other families that have decades of work invested in their trees and 
vines. There is simply no ability to move these plants to Mexico or 
other parts of the United States. Industrial plants may be capable 
of relocation, but we do not have that option. 

The proposed legislation before you is not contrary to global 
trade, contrary to what we may have heard here earlier. Instead, 
it merely gives a grower impacted by an import surge a few years 
to make the necessary adjustments to that new competition. 

I remember reading in the Congressional Record that a former 
Secretary of Agriculture said U.S. agriculture should not fear im- 
port competition since we had the best technology and scientists. 
What the Secretary did not mention, however, was that the cul- 
tural practices developed in our country, any new variety that we 
develop, are immediately picked up by our competition, by our for- 
eign competitors. Nor did he mention the currency devaluation. All 
the best technology, scientists, and bank loans cannot protect the 
U.S. grower from a devaluation such as the December 1994 Mexi- 
can devaluation. 

I might add that in meeting in Hermosillo, or outside of 
Hermosillo in Mexico, I think it was in February, the Mexican 
banks told Mexican growers, if you wanted a loan to bring your 
crop in this year, you had to export your grapes to the United 
States in order to bring the dollar into Mexico. 

Thank you, and I will be happy to answer any questions you 
might have. 

[The prepared statement and attachment follow:] 
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STATEMENT OF MIKE BOZICK 

NATIONAL ALLIANCE FOR SEASONAL AGRICULTURAL TRADE 

Good morning Mr. Chairman and Members of the committee. My name 
is Mike Bozick and I am the vice president and general manager of 
Richard Bagdasarian, Inc., a family farming company that raises 
citrus and table grapes in southern California. 

Today I am representing the National Alliance for Seasonal 
Agricultural Trade. NASAT is an ad hoc group of associations 
committed to providing temporary relief from fresh fruit and 
vegetable surge imports for growers of the same crops in the U.S, 
Our members are the California Farm Bureau, Western Growers 
Association, Imperial Valley Vegetable Growers Association and 
the California Desert Grape League. 

I am also representing eighty (80) table grape growers who 
provide 14,000 seasonal farmworker jobs. In addition to the 
required benefits such as disability insurance, workmen's 
compensation insurance, and unemployment insurance, we also 
provide medical and health insurance, and there are a few of us 
who have profit-sharing plans. 

NASAT previously submitted our statement on the proposed 
amendment to section 201 to the Committee on March 1st; I would 
appreciate if the March 1st statement would be printed in your 
Committee's hearing record. I will summarize the NASAT statement 
today. (Pause to let the Chairman accept your statement) . 
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Before I begin with my statement, I want the committee and 
members to know I am not a lawyer, nor an economist. I am a 
grower of citrus and table grapes and have been growing these 
crops for thirty (30) years. I know when I am faced with economic 
conditions beyond my control, such as Mexico's devaluation of its 
peso . 

I urge you and your staff to read NASAT'S March 1996 statement. 

It describes the necessity for the legislation you are 
considering today, and why there is a lack of equal treatment 
under the existing law for our perishable seasonal crops, 
compared to industrial articles. 

When I use the term "equal treatment," I mean in the sense that 
the Harley Davidson motorcycle company was able to receive 
Section 201 assistance in the early 1980' s. Today the company is 
competing effectively in world markets, 

I am not here today to oppose the North American Free Trade 
Agreement, NASAT believes if Mexico had not devalued its 
currency, we would not have found it necessary to create our 
organization. We hope history will not repeat itself as our 
nation enters into future free trade agreements. 
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Mr, Chairman and members of the committee, you have a policy 
decision before you today. Section 201 is a trade relief program 
that can provide relief for industrial products and many 
commodity crops -- but it does not provide relief for perishable 
seasonal agricultural crops. However, you have an opportunity to 
provide equal treatment for seasonal perishable crops. 

I was hoping that the U.S. Department of Agriculture would 
testify here today, because the Department could explain the 
complexities and volatility of the fresh fruit and vegetable 
market. The average consumer does not see the price fluctuations 
because they are shielded by the supermarkets. However, it is 
not unusual to have prices move by 100, 200 or even 300 percent 
in a day or two in the fruit and vegetable markets. 

There is much confusion about the proposed legislation in the 
Mexican agricultural and U.S. agricultural communities. I would 
like to describe what the legislation will not and I repeat, 
will not do: 

• The amendment, if enacted, will not immediately increase 

tariffs on tomatoes and bell peppers; 
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• The amendment will not make the proceedings easier for 
the seasonal perishable commodity petitioner; and, 

• The amendment will not permanently increase the tariff, 
or impose a quota on, the imported produce. 

The legislation will require a seasonal perishable crop 
experiencing an import surge to demonstrate to the International 
Trade Commission all the safeguard requirements currently in the 
law. In addition, the petitioner will have to show that all, or 
a substantial percentage of, the crop is sold during the growing 
season, and that the demand for the crop is not met to any 
substantial degree by producers in a different growing region and 
in a different season. 

Unique Characteristics of Seasonal Perishable Crops 

Few people understand that our crops can be grown in only certain 
locations. To be successful, the appropriate micro-climate, soil 
and adequate water are needed. 

Seasonal perishable crops (like the federal program crops, such 
as wheat and corn) mature as the growing seasons move north in 
the U.S. However, the program crops have the option as they 
harvest their crops, to market them immediately or to store the 


crop . 
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Our seasonal perishable crops do not have the option of being 
stored. First, our crops normally have a shelf life of two, 
three or four weeks and they must be consumed during this period. 

If there is an import surge, we do not have the luxury of storing 
the crop even for a few days . 

Under the existing 201 law, if we were to bring an action, our 
economic information would be rolled into the economic 
information for the entire nation, even though the other 
harvest (s) of the same seasonal perishable crop was not impacted 
by the import surge. 

If the seasonal perishable crop experiences competition from an 
import surge, we cannot move grapevines or trees to another 
growing area, so that we could produce at another time. 

When we are faced with the unique experience of competing against 
a significant currency devaluation, our orchards and vineyards 
will be abandoned if we cannot compete against the surge imports. 

I would like to show you a picture of my citrus grove and 
vineyards, that would have to be abandoned, if we could not 
remain competitive against an import surge (s). 
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Scope of Relief 

The pending legislation would not provide for instant relief for 
the seasonal perishable crop. All the requirements of the 
existing law would have to be proved, in addition to meeting the 
test that I described. We must prove that we have a workable 
adjustment plan, and finally the President has to approve the 
program . 

In the last twenty years, only one agricultural crop, canned 
mushrooms, was successful in receiving Section 201 relief (and 
canned mushrooms are not even considered a perishable crop) . 

The relief would give our seasonal perishable crops a period of a 
few years to make adjustments in our cultural and marketing 
practices . 

”Mirror" Legislation 

I have heard that some who are opposed to this legislation fear 
that other nations will implement similar, or "mirror, " 
legislation . 

If a crop in another nation was faced with the same dilemma we 
are facing, I would support giving the foreign producers a few 
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years to make necessary adjustments, provided those nations 
followed the same strict procedures followed by our International 
Trade Commission. 

Incidentally, we are frequently faced with reference price 
problems in the European Union, and I have heard the EU has even 
implemented a new license system for crops. 

Conclusion 


In closing, I ask you to reflect on the prospects of my family 
and other families that have decades of work invested in their 
trees and vines. There is simply no ability to move these plants 
to Mexico, or other parts of the U.S. Industrial plants may be 
capable of relocation, but we do not have that option with 
respect to our orchards and vineyards. 

The proposed legislation before you is not contrary to global 
trade. Instead, it merely gives a grower impacted by an import 
surge, a few years to make the necessary adjustments to that new 
competition . 

In 1987 your committee made great progress on Congressman Bill 
Thomas' fast track perishability amendment in attempting to 
protect perishable crops. We urge you to move H.R. 2795 forward 
to complete the legislative project. 
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I remember reading from a congressional hearing record that a 
former Secretary of Agriculture said U.S. agriculture should not 
fear import competition since we had the best technology and 
scientists. What the Secretary did not mention, however, was 
that all of our technology, any new variety or cultural practice 
developed in this country, is immediately picked up by our 
foreign competitors. Nor did he mention currency devaluation. 
All the best technology, scientists and bank loans, cannot 
protect the U.S. grower from a devaluation such as the December 
1994 Mexican devaluation. 

Thank you, and I will be happy to answer any questions you may 
have . 
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NASAT Statement 
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The House Ways and Means Committee 
April 25, 1996 


Introduction 

The National Alliance for Seasonal Agricultural Trade (NASAT) 
supports H.R. 2795, legislation that would permit an industry 
growing seasonal perishable crops successfully to seek assistance 
under Section 201 et sea, of the Trade Act of 1974, as amended, 
commonly known as the "escape clause" or "safeguard" legislation. 

NASAT membership includes organizations that represent growers of 
seasonal perishable fruit and vegetable crops. These annual and 
perennial crops are grown mostly in the State of California. 

Action against Unfair Foreign Competition and Injurious Imports 

Where there is injury to a domestic industry due to increased 
levels of imports of a like or directly competitive product, 
safeguard action may be taken under Sections 201 et sea. . Relief 
includes the imposition of, or increase in tariffs, or increased 
quotas, and trade adjustment assistance. Relief which is not 
automatic is temporary , and the domestic industry must inform the 
U.S. International Trade Commission ("USITC"), why the petition 
is filed, and how it will make a positive adjustment to import 
competition . 

Problem 


Distinction Between One Crop and Seasonal Industry (Perishable) 
Crops 

NASAT' s concerns are directed to those seasonal crops that are 
perishable. To understand why NASAT members support H.R, 2795, 
it is necessary to understand the difference between industrial 
articles, agricultural crops, and seasonal perishable crops. 

Under Section 201 et sea. . there appears to be no distinction 
between the industrial article, "industry" agricultural crops and 
semi-perishable seasonal crops. However, the seasonal perishable 
crop cannot qualify for an adjustment remedy under the safeguard 
law . 


Industrial Product 

The door knob industry is a good example of an industrial 
article. It can be made any place in the United States every day 
of the year; in places that are cold or hot with little rainfall 
or abundant rainfall; in the winter or in the summer; in the 
State of Washington, Maine, or Texas. The determining factors 
for location of such an industry would probably be sufficient 
labor, proximity to transportation and proper zoning for the 
plant. Unlike agriculture, seasons of the year do not normally 
impact the production of the industrial article - the door knob. 

One "Industry" Agricultural Crops 

Examples of a one "industry" season semi-perishable crop would be 
corn, wheat, soybeans, oats, barley, etc.. These crops are 
mainly grown in the Midwest and depend on a certain environment, 
but they are one -season crops and can be stored for months^ and 
perhaps more than one year. USITC would consider the nation's 
crop collectively as the "industry", whether it is grown in Iowa 
or Georgia. 

NASAT • loos 12th Street • Suite A • Sacramento, California W714 • (916) 446-1435 
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Annual Seasonal Perishable Crops 

Annual seasonal perishable crops are fruits and vegetables that 
require planting each season. Annual crops such as radishes, 
peppers, tomatoes, potatoes, strawberries, etc., will normally be 
a one season crop, (some regions may have the advantage of 
obtaining two crops in a growing season, as lettuce in Salinas, 
California) , and the crops will be harvested and sold during a 
period of the year. The time period from planting to harvest 
will range from two to five months depending on the crop. 

As an example, in January, strawberries are grown in south 
Florida and certain parts of California. Strawberries, like 
other seasonal perishable crops, need a certain type of soil, 
temperature, adequate water, and daylight. After several months 
when the temperature changes, the crop is harvested, sold and 
consumed, and it will be another year before the strawberry is 
planted in the area. A second, different region will be 
producing the strawberry after the first area completes its 
production. (Most likely if the strawberry were planted in a 
second region at the same time, the crop would be a failure 
because the second area lacks the necessary environment) . If the 
first crop area experiences import surge competition, the crop 
will not be planted in that area in the following years, but 
later harvested strawberry production in different regions would 
continue in the future because they were not impacted as a result 
of the import surge . 


Perennial Seasonal Perishable Crops 

Perennial crops are crops that once planted, produce for more 
than one season (year) . Unlike annual crops, perennial seasonal 
perishable crops do not produce in commercial quantities for 
three or more years after being planted. Some crops have more 
than $10,000 per acre invested, not counting the land, before the 
crops start producing . 

Perennial crops can be segmented into two types; perishable and 
semi -perishable . Examples of perishable perennial crops are 
asparagus, peaches, nectarines, grapes, mangos, papayas, cane 
berries, etc. Semi -perishable perennial crops include dates, 
chestnuts, citrus, apples -- crops that need refrigeration and 
can last months before being consumed. 

Specific Differences in Annual and Perennial Crops 

Seasonal perennial perishable crops are different from annual 
perishable crops because they are permanently planted on the same 
acreage and demand different considerations. Annual crops 
normally are rotated because of pest build-up in the soil . 

A major difference between the annual and perennial crop is the 
time required before the perennial crop can be commercially 
harvested. For example, dates may require some ten years before 
they can be commercially harvested; pistachios, some six years; 
citrus, three to four years,- and asparagus, five years. Once 
perennial crops begin producing they continue to produce for a 
number of years. For example, asparagus plants produce for 
fifteen years, whereas, an annual crop like peppers produces for 
only one year. 

Another principal difference between the seasonal annual crop and 
the seasonal perennial crop is the inability to relocate the 
perennial crop, if the crop suffers from an import surge. First, 
it is horticulturally impossible to relocate the seasonal 
perennial crop that has tree, vine or bush roots for production 
in the following season. Secondly, some of the seasonal crop 
regions are quite small in area because of environmental 
limitations. Many of these areas have supported the perennial 
crops for decades and the plants are replaced every ten, fifteen 
and even thirty years. How do you relocate 15,000 acres of peach 
trees, or relocate hundreds of acres of asparagus or mangos? The 
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farmer cannot relocate his or her plants. Or, how do you replace 
the micro-climate - this is impossible. But a door knob factory 
can move its equipment to another region in the U.S. - or even to 
another nation to compete in the world market. 

Serious Injury or Threat of Serious Injury to a Seasonal 
Perishable Industry 

A seasonal perishable crop industry is frequently one that sells 
its crop in a few weeks to two months, before another region in 
the U.S. starts its marketing season for that crop. If there is 
an import surge during the production and harvesting of the first 
seasonal crop, by the time the other domestic seasonal crops 
enter the market, the imported crop and the first seasonal crop 
have been sold in the market. Consequently, the first crop 
suffers the injury and the second, third and following seasonal 
crops are not injured by the import surge. Yet, under the 
existing law, all the seasonal perishable ’’like" crops are 
required to be considered as one industry. The effect of the 
current law is that, under the above scenario, the first 
harvested seasonal crop is eventually forced out of business. 

Need for Legislation 

The law does not recognize the seasonality situation of growers 
of perishable fruits and vegetables. At the current time, 
seasonal growers are considered to be a part of a national 
industry that may produce and sell during the whole year, which 
may include entirely different times of the year from that of 
seasonal growers. If growers in one region produce and sell at a 
time when no other domestic growers are producing and selling, 
economic data of all the domestic regions are nonetheless 
considered in determining whether there is import injury to the 
one region. 

Application of H.R. 2795 Legislation in the Safeguard Program 

A more specific example of how the legislation would function is 
provided in the following scenario: 

A seasonal "like" perishable crop, asparagus, is grown in five 
distinct locations in the States of California, Oregon and 
Washington. The crop is grown in these different regions because 
of the micro-climate and soil type that is required for growing 
the crop successfully and to continue the supply of fresh produce 
to the consumer. The asparagus is first harvested in January in 
southern California and harvest is completed in the State of 
Washington in late June. British Columbia continues to harvest 
into July. The crop has a shelf life of two to three weeks, and 
each separate growing area normally sells a substantial percent 
of its crop before the next, further north area starts selling 
its crop. An import surge of the crop creates an injury or 
threat of injury to the first -in- time harvest and sold crop. 

The seasonal perishable crop, asparagus, for the first particular 
growing season would have standing to file a petition, if the 
+crop demonstrates to the USITC all the existing safeguard 
requirements, plus if all of the production of the asparagus is 
sold during the growing season and the demand for asparagus in 
that season is not supplied, to any substantial degree, by 
producers of the article in a different growing region of the 
country and different season. 

If the imported crop caused two seasonal perishable crops, not 
necessarily selling at the same time, to file the safeguard 
petition, then the two seasonal perishable industries would be 
required to provide the USITC with their economic data and 
perhaps have their cases merged into one case . 
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Scope of_ Relief 

The proposed legislation would amend Section 201 et seq. to 
permit, for the first time, seasonal agricultural crops to 
receive the same opportunity that is provided other industries. 
The number of industries that would be eligible to seek relief 
under this legislation would be small, and the scope of relief 
would be extremely narrow. The legislation would not provide 
immediate relief, and any relief provided would not be permanent 
but temporary for a few years. In the last twenty one years, 
only one agricultural crop, canned mushrooms, was successful in 
receiving relief (adjustment assistance)."' 

The legislation would provide the opportunity for the seasonal 
perishable agricultural industry to have an opportunity to 
succeed with a safeguard case. If successful at the USITC level, 
the industry must still have its case approved by the President. 

H.R. 2795 is Compatible with Article XIX of WTO 

The Analytical Index^ for the interpretation of Article XIX. 
Emergency Action on Imports of Particular Products. 
sets forth several conditions for the article to be fulfilled and 
these are: 

” (i) the product in question must be imported in increased 
quantities; 

"(ii) the increased imports must be the result of unforeseen 
developments and the effect of the tariff concession; and 

" (iii) the imports must enter in such increased quantities 
and under such conditions as to cause or threaten serious 
injury to domestic producers of like or directly competitive 
products . 

Applying the above principles to the problem of seasonal crops 
the petitioner must comply with the above conditions or the 
safeguard petition will fail before the USITC. H.R. 2795 merely 
permits the seasonal perishable crop that is grown during a 
particular growing season and sells all or most all of the 
production during that growing season to have a reasonable chance 
of succeeding before the USITC if it can comply with the 
safeguard principles described above in this section. 

Other Considerations 


Mirrored Legislation 

Concern has been expressed that if the U.S. adopts this amendment 
other nations will implement the same program. NASAT has been 
concerned with trade barriers that prevent their fresh fruits and 
vegetables from entering foreign nations. An example of a 
safeguard type of program is the European Union reference price 
for fruits and vegetables. This permits the E.U. to increase 
tariffs on fruits and vegetables every year when the E.U.'s 
produce is being sold. Switzerland, during the very small Swiss 
asparagus production, can place a $5.00 per pound duty on 
California asparagus. Yet the Uruguay Round did not eliminate 
these practices. 

These foreign programs do not have the agency proceedings 
required by the U.S. safeguard statute. If the E.U. and other 
foreign countries were to mirror the U.S. safeguard law, as 
amended with the proposed seasonal perishable legislation, NASAT 
would be elated. U.S procedures would be preferable to the 
current trade system used by many nations to discourage exports. 


' U.S. ITC Inv. No. TA 201-43, Mushrooms 

2 GATT, Analytical Index: Guide to GATT Law and Practice, 
Updated 6th Edition (1995} 
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U.S. Fresh Fruit and Vecretable Protection in the NAFTA Agreement 

Your Committee has received correspondence claiming that the 
fresh fruit and vegetable industry received protection in the 
NAFTA through tariff rate quotas and long tariff phase out 
periods. This observation requires a response. 

First, the exporting NAFTA producers received a huge trade 
benefit through the currency devaluation that took place in 
December 1994. To equate a five percent NAFTA tariff to a fifty 
percent currency devaluation is not a "level playing field". 

Second, the opponents to the legislation assume that all fresh 
fruits and vegetables maintained a tariff. In contrast, numerous 
United states crops had no tariff or an extremely low tariff. 

One cannot claim that these crops had a reasonable time to adjust 
to the sudden currency devaluation. 

It is important to recognize that NASAT is not supporting the 
legislation because of opposition to NAFTA. NASAT membership has 
for many years recognized the import surge problem and in fact 
supported the Committee's fast track perishable legislation in 
1988 as a temporary remedy for import surges from any country. 

Unfinished Business of the lOQbh Congress 


In the 100th Congress, the House Committee on Ways and Means 
provided the needed relief for the seasonal perishable crops 
during debate on legislation (H.R. 3, the primary provisions of 
which became the Omnibus Trade and Competitiveness Act of 1988 
{PL 100-418} . Page 98 of the Committee report (House Report 100- 
576) includes the following paragraph: 

5, Seasonal Products . The bill adds a special provision 
that, in cases involving imports of seasonal agricultural 
products, the ITC may find serious injury or threat thereof 
when the increased imports are largely entering during a 
specific period or season of the year and are larcrelv 
impacting only those domestic producers harvesting or 
marketing during that season or period of year, {emphasis 
added) . In applying this new provision, the ITC should 
continue to examine historical trends in imports and 
industry conditions, but should do so in the context of the 
seasonal nature of the product . 

Clearly, the Committee intended to include those producers that 
sold a perishable crop during a period of the year when the other 
producers of the same crop were not harvesting and selling their 
like crop. Unfortunately, this provision was dropped in a House- 
Senate conference. 

Conclusion 


As earlier stated, the application of the proposed legislation 
would be narrow. In order for a perishable seasonal crop to 
receive relief from overwhelming foreign competition in the form 
of new or increased import duties, tariff rate quotas or other 
types of trade assistance, it would have to meet all the existing 
statutory criteria in addition to the following proposed 
legislative criteria: 

- all or almost all of the production of the article is 
sold during the growing season; and, 

- the demand for the article is not supplied, to any 
substantial degree, by producers of the article in a 
different growing season. 

This requirement means that the seasonal perishable crop will be 
grown at a different time of the year than other domestic 
production areas, and that the crop will have to be substantially 
sold prior to the other grower season of the "like product". 



126 


Mr. Shaw. Thank you, 

Mr. Stewart. 

STATEMENT OF TERENCE P. STEWART, MANAGING PARTNER, 
STEWART AND STEWART, WASHINGTON, DC 

Mr. Stewart. Thank you, Mr. Chairman. 

At the beginning of this hearing, some on the panel took the po- 
sition that the correct standard for evaluating whether or not this 
legislation should be enacted would be whether or not it is WTO- 
consistent. You have heard the statement from the U.S. Trade Rep- 
resentative's Office that it is. I would like to add just a few com- 
ments in support of what the USTR's Office had to say. 

There are several rules in the construction of the GATT and now 
the WTO documents. First, not all things have to be in an agree- 
ment for them to be doable by a country. Second, various agree- 
ments within the package can be looked at to try to glean an un- 
derstanding of how the WTO might look at any particular issue. 

With those principles in mind, let me refer the Trade Sub- 
committee to the agricultural agreement, article 5, which deals 
with special safeguards. This was the provision that was put in 
within agriculture for the most sensitive products of the countries 
who were negotiating, which was virtually the entire world. 

Article 5.6 of that agreement specifically recognizes within a spe- 
cial safeguard provision the right, indeed, the necessity to consider 
whether products are perishable or seasonal, albeit the very situa- 
tion that you all are considering here with regard to the rest of the 
safeguard agreement. 

Let me just read paragraph 5.6. 

For perishable and seasonal products, the conditions set out above, 
dealing with when special relief can be provided, 

shall be applied in such a manner as to take account of the specific characteristics 
of such products. In particular, shorter time periods under subparagraph 1(a) and 
paragraph 4 may be used in reference to the corresponding periods in the base pe- 
riod and different reference prices for different periods may be used under subpara- 
graph Kb). 

In other words, in the agriculture agreement itself, there is a rec- 
ognition that you have to give special treatment, special consider- 
ation, to the unique characteristics of perishable and seasonal prod- 
ucts. That is all that this bill attempts to do within the context of 
our safeguard agreement, 

U.S. law currently recognizes the right to deal with regional in- 
dustries. That is consistent with WTO obligations in the antidump- 
ing context, even though there is nothing within article 19 or the 
safeguard agreement that deals with regional industries. No one 
has challenged the U.S. right to have a regional industry definition 
in its law. 

Similarly, here, too, a seasonal provision would do nothing more 
than give commercial recognition of a commercial fact within our 
statute; and as far as retaliation goes, no country is entitled within 
the parameters of NAFTA or the WTO to retaliate against the 
United States for implementing law without taking a challenge. 
Any law of the United States that affects trade can, of course, be 
challenged if a country disagrees with its consistency. Should we 
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lose such a challenge, the first opportunity the United States has 
is to modify its law to bring it into conformance. 

In the context of whether the sky would fall, whether all of the 
U.S. agricultural exports would suddenly find themselves subject to 
retaliation, first, such action would be clearly contrary to our trad- 
ing partners' obligations with the United States and one need only 
take a look at the track record of 201 in the past to evaluate the 
reasonableness of the claim of potential retaliation. 

Safeguards have been provided as a central element of every 
trade agreement the United States has entered since 1934. It has 
been the promise to American business and workers and commu- 
nities that there will be time to adjust if things unanticipated hap- 
pen. Yet less than 10 percent of cases that have ever been filed 
have resulted in relief actually being afforded to domestic indus- 
tries. If one looks at regional industries, to my knowledge, there 
has never been a regional case brought under section 201. There 
have only been a handful of regional cases brought under the anti- 
dumping law. 

So a concern about the sky falling and all of agriculture being 
subject to retaliation, even assuming our trading partners were not 
going to abide by their international obligations, is nonsense. 

With regard to the issue, Mr. Chairman, that I heard you com- 
menting about with regard to the Mexicans withdrawing product 
from the market in March of this year in tomatoes, there is a large 
sheaf of documents that has been submitted to both the Commerce 
Department and the International Trade Commission, which do not 
come from the State of Florida but come from Mexican newspapers 
that refer to the Mexican producer organizations holding back huge 
quantities of tomatoes for the specific purpose of increasing prices 
in the United States, the very risk to U.S. consumers when the 
only real competitor in the United States, namely the seasonal in- 
dustry that directly competes with the imports, is knocked out of 
the box. 

That is the risk in Florida with regard to tomatoes and bell pep- 
pers. It is the risk that occurs in California with regard to grapes. 
It is a risk that can occur to many seasonal industries. Thank you 
very much. 

[The prepared statement follows:] 
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STATEMENT OF 

Terence P. Stewart 
STEWART AND STEWART 
2100 M Street, N.W. 

Washington, DC 20037 
Telephone: (202) 785-4185 

Before the Subcommittee on Trade 
of 

The Committee on Ways and Means 
United States House of Representatives 

Hearing on H.R. 2795 

April 25, 1996 

/ imroduaism 

Thank you for the opportunity to testify today on H.R. 
2795 which would amend the Trade Act of 1974 and that Tariff 
Act of 1930. My firm currently represents the petitioners in 
the ongoing Section 201 investigation of fresh tomatoes and 
bell peppers. However, I appear here today not on behalf of 
any client or client group but in ray individual capacity. As 
such, the views expressed are my personal views and do not 
necessarily reflect the views of any client or those of other 
members of my firm. 


Current U.S. escape clause provisions are contained in 
Section 201 et seq. of the Trade Act of 1974, as amended [19 
U.S.C. §§ 2251-2254]. In a Section 201 investigation, the 
International Trade Commission is charged with the 
responsibility of determining whether an article is being 
imported into the United States in such increased quantities as 
to be a substantial cause of serious injury, or threat thereof, 
to the domestic industry producing an article like or directly 
competitive with the imported article. 

As stated in the annual Qvervlew_and^CQmpiIation_ of 
U.S. Trade Statutes prepared by the staff of this Committee: 

From the outset of the trade agreements 
program in 1934, U.S. policy of seeking 
liberalization of trade barriers has been 
accompanied by recognition that difficult 
economic adjustment problems could result 
for particular sectors of the economy and, 
if serious injury results f rom increased 
competition by not necessarily unfairly 
traded imports , then domestic industries 
should be provided a period of relief to 
allow them to adjust to new conditions of 
trade. Beginning with bilateral trade 
agreements in the early 1940s, U.S. trade 
agreements, and eventually U.S. domestic 
law, have provided for a so-called "escape 
clause" or "safeguard" mechanism for import 
relief. This mechanism, while amended over 
the years, has provided authority for the 
President to withdraw or modify concessions 
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and impose duties or other restrictions for 
a limited period of time on imports of any 
article which causes or threatens serious 
injury to the domestic industry producing a 
like or directly competitive article, 
following an investigation and determination 
by the U.S. International Trade Commission 
( ITC) ( former ly the U.S. Tariff Commission). 

Id. . 104th Cong., 1st Sess. at 96 (Committee Print, WMCP: 

104-6) . 


Because unfair trade practices are not the basis for 
action, U.S. law and our international obligations under the 
GATT and now the WTO, have imposed the most difficult standard 
for obtaining relief. Injury must be "serious" not merely 
"material." Causation is similarly more difficult: "a 
substantial cause” vs. a cause. Finally, unlike antidumping or 
countervailing duty actions, where relief is provided, the 
United States must provide compensation in the form of other 
tariff reductions or face potential retaliation. This latter 
situation was modified in the Uruguay Round negotiations, so 
that no retaliation is permissible during the first three years 
of relief. Agreement on Safeguards, Article 8:3; T. 

Stewart & M. Brilliant, "Safeguards," in The GATT Uruguay 
Round: A Negotiating History (1986-1992) at 1717 - 1820, 

Kluwer Law and Taxation Publishers <T. Stewart editor )( 1993 ) . 


III. Past Experience and Existing Restrictions on Domestic Industry Definitions 

Relatively few escape clause actions initiated over 
the years have resulted in relief actually being granted to 
domestic industries. There are a variety of reasons including 
the difficulty of the injury standard, the construction of the 
term "substantial cause" and the very limited willingness of 
past Administrations to grant relief where an industry was able 
to obtain an affirmative determination by the International 
Trade Commission. It is not clear to what extent 
Administration reluctance has been premised upon a desire not 
to grant further trade concessions on other products. If that 
has been the basis for refusal to grant relief, U.S. escape 
clause cases may be more successful in the future than they 
have been in the past. 


The International Trade Commission in making 
determinations of whether domestic industries are materially 
injured or seriously injured under the antidumping and escape 
clause laws conducts an investigation to obtain information on 
the specifics of the particular industry and market situation. 
U.S. law and international agreements have recognized that 
industries and competition can be defined in terms of whether 
products are produced in certain regions for regional 
consumption or whether there is temporal and location overlap 
in how products are sold. Sfifi, e , g t > Agreement on 
Implementation of Article VI of the General Agreement on 
Tariffs and Trade 1994 Article 3.3 (cumulation of imports 
permitted where "conditions of competition" indicate it is 
appropriate), 4 , l(ii) (regional industry factors); 19 U.S.C. 
1677 (4) (C) ( regional industry defined) and 1677(7)(G) 
(cumulation) . Even in situations where the Commission has not 
found regional industry criteria to be met, the Commission has 
examined whether imports which primarily enter and compete in 
one market area have negatively impacted producers in that 
area . See , e.,.g , , Fresh Cut Rpses f rom Cp l Qnit? JL a and E cuador , 
Inv. Nos. 731-TA-684-6a5 (Final), USITC Pub. 2862, at 1-21 
n.i24 (March 1995); Potassium C hlor i de from Israel and Spain , 
Inv Nos. 303-TA-15, 701-TA-213 (Final), USITC Pub. 1596 (Nov. 


1984) . 
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In the agricultural and horticultural arena, there are 
many products which have distinct growing seasons in particular 
parts of the country. While such products may be "identical" 
regardless of where grown, if the products are highly 
perishable, growers in the different regions will essentially 
not compete and not be capable of competing for significant 
parts of the year. Since there is no meaningful competition 
for large parts of the year by growers in such situations, the 
issue has arisen as to how the Commission should treat imports 
that effectively compete mainly with one of the regions of the 
countries. The Commission in 1995 in a "provisional remedy 
phase" determination under the U.S. escape clause decided that 
U.S. law should be construed to require an examination of a 
"national" industry in such situations despite the lack of 
meaningful competition between the imports and domestically 
grown product in areas other than Florida for much of the 
year. Fresh Winter Tomatoes , Inv. No, TA-201-64 (Provisional 
Relief Phase)(April 1995). 

H.R. 2795 is an effort to clarify U.S. law to permit 
an examination of injury and a definition of industry in 
perishable products along lines that reflect commercial reality 
in the marketplace. The bill should be adopted by the 
Committee, The Committee report should reflect that the 
provision is available to any agricultural or horticultural 
product that is highly perishable in nature. 

IV. The Impact ofHK. 2795 on Section 202 iTrvestigations 

H.R. 2795 would modify current law in two ways. 

First, the bill would clarify the scope of the term "domestic 
industry" as used in Section 202 investigations. Current law 
allows the International Trade Commission to define the 
domestic industry as a subset of all producers of a particular 
product when the producers, their production, and the imports 
are concentrated in a geographic area. 

The bill would provide another example of when the 
domestic industry may be properly defined in terms of actual 
competition. The bill would specifically authorize the 
Commission to define the domestic industry according to those 
producers who sell all or almost all of their production in a 
particular growing season. Last year, the International Trade 
Commission made a decision as part of its provisional relief 
phase determination in a Section 202 investigation of fresh 
winter tomatoes that the geographic industry provisions 
precluded finding the domestic industry limited to producers 
during an identifiable growing season. The Commission reasoned 
that if Congress intended alternative definitions of "domestic 
industry," the statute would have included those alternative 
definitions . 

Passage of the proposed legislation would clarify to 
the Commission that the law permits seasonal industries to be 
recognized under the law. 

Second, H.R. 2795 would modify the product definition 
for perishable agricultural producers who sell all or almost 
all of their production in a particular growing season. Under 
current law, the Commission must determine whether the imports 
are a substantial cause of serious injury, or threat thereof, 
to the domestic industry producing an article "like or directly 
competitive" with the imported product. Although the terms 
"like" or "directly competitive" are not defined in the 
statute, the Commission has referred to the legislative history 
for guidance. The legislative history indicates that "like" 
products are those which are substantially identical in 
inherent or intrinsic characteristics while "directly 
competitive" products are substantially equivalent for 
commercial purposes because they are adapted to the same uses 
and are essentially interchangeable. 
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If the Commission were to adopt the seasonal 
definition of domestic industry under H.R. 2795, the bill would 
instruct the Commission to define the like product as that 
produced by the domestic industry during the applicable growing 
season. The imported product subject to investigation would 
likewise be limited to the products entered, or withdrawn from 
the warehouse for consumption, during that growing season. 

The bill is consistent with commercial reality and 
permits relief to be provided to the limited industry directly 
affected by the import problem. Thus, the relief granted is 
consistent with the underlying spirit of U.S. law and our 
international obligations. See, e.g.. Agreement on 
Implementation of Article VI of the General Agreement on 
Tariffs and Trade 1994, Article 4.2 (in regional cases, relief 
should be limited to extent possible to regional imports); 
Agreement on Agriculture, Article 5.6 (agriculture special 
safeguard provision recognizes seasonal products and limits 
relief to seasonal period where criteria are met), 

V HJL 2795 Would Be Consistent With US, WTO Oblizatioas 

H.R. 2795 would be entirely consistent with U.S. 
obligations under the Uruguay Round Final Act. For example, 
the Agreement on Agriculture contains a special safeguard 
provision which allows countries to provide special safeguard 
measures when the volume of imports of a specified agricultural 
product exceeds the "trigger level" during any given year. 
Agreement on Agriculture, Article 5, The Agreement only 
permits additional duties on these imports until the end of the 
year. The Agreement also permits safeguard measures when the 
price of the imports falls below a "trigger price." 

In the case of perishable and seasonal products, 
however, the Agreement recognizes the need to take into account 
the special characteristics of the products. To wit. 

For perishable and seasonal products , the 
conditions set out above shall be applied in 
such a manner as to take account of the 
specific characteristics of such products . 

In particular, shorter time periods under 
subparagraph 1(a) and paragraph 4 [trigger 
volumes] may be used in reference to the 
corresponding periods in the base period and 
different reference prices for different 
periods may be used under subparagraph 
1(b) [trigger price] . 

Article 6 (bracketed material added). 

Thus, member states are permitted to adopt trigger 
volume and price levels taking into account the specific 
characteristics of the perishable and seasonal products. 
Specifically, member states can shorten the time periods to 
measure import volumes for perishable and seasonal products. 
Likewise, "trigger prices" can include different reference 
prices for different periods. These provisions have been 
impldmented in 19 U.S.C. § 3602. 

Stated differently,, the WTO already specifically 
recognizes the commercial reality of per i shabi 1 i ty and 
seasonality. There is no reason for such recognition not to be 
formally added to U.S. law. H.R. 2795 is a vehicle to clarify 
existing U.S. legal rights. 

Thank you for the opportunity to testify. I would be 
pleased to respond to questions. 
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Mr, Shaw. Mr. Stewart, I would ask that a few of these accounts 
of Mexicans holding back on the crops be submitted, and I would 
ask unanimous consent that the record be kept open in order for 
you to submit that to the Committee to be a part of this record. 

Mr. Stewart. We would be pleased to do that, Mr. Chairman. 

Mr. Shaw. Without objection, so ordered. 

[The following was subsequently received:] 
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Translatton from El Debate . March 7, 1996, p. 5-A: 

Tomato Exports Reduced 

This month, Sinaloa farmers have refrained from shipping 
approximately 400 thousand boxes - over two thousand tons - of tomatoes 
to the United States, which means an 86 percent reduction In their normal 
exports as of February 29, but CAADES argued that this Is not a decline 
In activity, but a measure Implemented by the producers themselves, In an 
attempt to improve the price of the vegetable "which Is reacting upwards." 
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■ FREE TRADE 

Lawsuit 

battles 

imports 

lie wiil study Florida’s 
claims of harmful surges 
in Mexican volume. 

By Larry Watarfield 
D.C« Editor 

a ~3ve expteted to -ji-' 

c^ait te:irion berween Florida 
a^d Mer.car. producer and 
poricrs, Hor.da has 5Ied a federal 
lawsu: under Secnosj 201 and 
202 of ue T.'ace Act claiming that 
:ts produce utdustry haj been 
harrted by heavy -^pora of Mes* 
can produce. 

a: a March 11 :^y of growers 
and packers n ^crida City, r.4.. 
Seb Crawford, nsr.cas agrirul- 
rurt ccn^iar.cuer. anno'unced the 
ding of the cenpiant. which will 
be nvesugated by the Interna- 
ucnal Trade Conmssioc. 

Should r.cr.da wm ne lawsuit, 
:t us hkely na: race relief, includ- 
ng emergency tar— s, would be 
•.mpiemented. 

Crawhrd icicowiedged that the 
Ncrtn .Aner.caa Free Trade 
i-gr?«=en: mntauna safeguards w 
protect aganst fpxt and vegetable 
impor, surges,' but Tiorlda claims 
tiose safeg'cards are inadequate. 

The rcr.cval of our ndusury is 

See Lawsuit Paqe 3A ► 


Lawsuit 

(From Page lA) 
n scr.o'is doubv* 'un- 
less NAFTA is en- 
forced, Crawford said, 
claiming Florida 
stands to lose SI bu- 
lion a year if Mead can 
produce is dumped in 
the U.S. market at 
pr.ces below the cost of 
croduchoxL 
Florida growers and 
produce officals set 
March 8 with Mezicaa 
growers and offlcbals in 
Dallas to discuss the 
siruar.on. The meeting, 
cesembed by partici- 
pants as htendly, re- 
ruited in no concrete 
soluhons that would 
resolve the trade dis- Couneiy Pionca rrisn rrutt & Vt 9 eaoie Aaocacon 

put,. At ±e cn^, , 5 rtc^iu« commissioner 2 cb C.'swtord an- 

wnim w« spoewred -icunces the filing ol a secuen 2Ci cetidcn ai a 
cy t,.e Lm. and Mtt- grwffs and pacxe.'S in Rerca 

can goveraaents. Fior- 
ida infor^ d the Mexi- 
cans of thtur plans. He said ±e market needs rwo 

TFe told them we were going to growing areas to keep prices rea- 
5Ie the suit,” said J. Luis R> scnahle and that Mexico is dcing as 
drfguen, Fiohda made consultant much as it can to keep rom dood- 
and former grower, '^'e didn’t want ing the markcL 
them to read about it in the news- He also said it is common m me 
papers.” product indusmy to sell at oeiow 

The Mexican Brnbassy, contacted cost during some perods m .’ecoup 
by Tki Bioax. had no o£=ai re- some casts, wi*Ji me hope of mak- 
sponse to the Florida complaini In ing money for the entre season, 
the past, the Mexican ambassador Florida produce groups are 

has argued that the Urge export continuing m lobby Congress for 
volume is justified under the provi- legiaUtion tkat will allow the ITC 
sions of NAFTA. to into aocoimt the seasonal 

The parties plan to meet again in aspect of the produce burmess 
Mexico, though a date has not yet when y«"g trade d>mage. 
botn set, Paul Drazek, ^special as- ^ 7 ^ It^latidh is stalled in the 
sistant for made at the U.S. Dep^- Ways and Means Comm:> 

men: of A^.rulrure. is leading L*^. ^ ^ addihon, Fohda is backing 

efibits to find a soiucon to tha dii- legijiahon introduced by Ke?- 
pute. Sonny Bono, R-Caiit, that would 

Rodriguez said Florida also may requirt imported produce to carry 
file a dusrmg camplaint against egunay of origin labeling at retail 
Mexico in April or early May, an Stuart, executive vice presi: 

■even: that also would ariggir an in- ^ Florida Fruit L Veg- 

vestigatioa of shipments, pheas and Aii^ agan. was in Washing- 

production coiti. tda,.D.C., Mirth 13-14 m meet wim 

Lee FrankeL txecuhve vice presi- 
dent of the Fresh Produce Assodi- 
hon of the Americas, Nogales. Aiiz., 
said the supporters of the Florida 
lawsuit “don’t even represent all of 
F.orida. They are tnorJy &om Dade 
Coun7 end Immokalcc.* 
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Translation from El Debate . March 12, 1996, p. U-A: 

Tomatoes Shipped to the U._S_^ Returned 

EL DEBATE de Los Mochis. - As a measure arising from an attempt 
to overcome the serious decline in the prices of ripe tomatoes faced 
starting last weeK in the United States, producers of this state agreed 
to return to their places of origin all the products present at the 
border of colors 5 and 6, the more mature; to suspend packing the product 
this weekend, and, starting tomorrow, to ship to the market only color 3 
as a maximum, of 90X grade. 

The agreement was signed Friday at a meeting with 
representatives of tomato growers of this state held within CAADES, Dr. 
Jorge Antolin Rojo Leyva said yesterday. 

The head of the Department of Economic Studies of the Farmers' 
Association of Rio Fuerte Sur stated that this measure attempts to 
overcome the serious decline in prices of this product which began to 
appear starting last week in the neighboring market. 

He pointed out that although the agreed upon measures are basic, 
it was necessary to establish them as a means to reduce the supply of the 
product in the U.S. market and to promote the resurgence of prices in the 
short term. 

* * * 

The problems which appeared since last week in the United States 
in the marketing of ripe tomatoes are rather serious, and arise precisely 
from the high production volumes which have been handled, but "we hope 
that with the measures taken the situation will return to normal in the 


short run. 
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1 4-A-ESTATALES 

Regresan tomate enviado a EU 

BL OBBATB (icLoa Modiw.- Como rucslida emafcnte Apurid que sin bi«» !» moitdu acordKiai psa de focido, 
pwi tmu dc tuptnr el dcspteme tn kx pitcioe dci eo era nectsano impUnuiU eotno mu fomu dc mKior b ofa- 
mate maduro enfrentido a paw de la Kraana pasada en kx ta del prodocto en d mereado estadtximdenM y «n 
Enado* Crudot, kx ptoductores del atado aeotdaron repe- reacthriodti de kx pnxioa en cl cono plam. 
sar a sua iugarea tk ori^ toiio el prodvjco ezutente cfl (a , Indkdque ptnewo ftx pcccaano tambi^n, ade«n4ide ted- 
froniera en kx colorci 5 y 6, kx tnia maduroa; tuspendcr cite far todo el productn maducu rustenae en la ftomere, funda- 
fui de femana cl empaque dd producto, y a pamr de miAana mentiinienrc cn loi s.t)loics 5 y 6, suspersder tmalcneme aycr 
j6Io canaiizar al mercado d <olot 3 *;omo miumo, al 90 % da sibado y hoy domingo el prexeso de empacar la kpimhcc en 
calidad. todoa kx empaquea del emdo. 

El acuerdo fuc ctgnado el vicniea cn una teuoidn aoitcnida Rojo Lcy^ teftald que de la mama maoera, a pamr de 
con kx repccKnuovoa dc kx productorci de tocnatc dd an* maAana ac impondrdn reserKdonea de cilidad en kx env-kx, 
do celebrida en la Confcdcracidn de Ajoaaciocica A^ricolaa ya que Ontcamentt podriki naovUixanc tomam con colocti 3 
del Rstado dc Sinaloa, infbrrad aycr el Lie. Jor^c Antolto como mixino y coo el 90 poc ciento eic calidad. 

Rojo Leyva., toe problemaa que m han pccaemado a pamr de la aemana 

£\ ut^ar'del Departamento dc Enudkx Ccondnucoa de la icciemcfncntc conchskla cn Vos EU para la comcrculuacido dc 
Asociacidn dc Agnailtorn del RJo Euertc Sur, seflaki que cun kx toniatea niaduros mn baname scrux, Uertvado prccisa- 
U medida K busca superar cl |/ravc desplome cn kx prccios mente de kx clevados vuluincnes de pruduccidis que m han 
del pmductq que a panir dc la leniana pas«ia comcaufon a ntanejadu, pero “etpenmoa que con laa medidas impUncadv 
prtscnunc cn la vcf ma plaxa comeiciil. la uniaate kific normalixafie cn d cono plaw”. 



Amenaza' ^ 
la PQJB 
con reprimir 
a invasores 

HL DEBATE dc Los 
Mochia.* La Subpfoeora 
duria dc Jusikis dci Eitado 
no pcimitiri que en lx loox 
nocte K vwknee d esndo de 
derccho, y loda mxmftata* 
cldn iUcita lerl combtttdx- ' 
aunque »e irate de un rcclx* 
mo )uito, declard Efrxln 
Alonso Gasdlum PadiUA 
La dedaraette auipd des' 
pu^ -dc que vacioa naoifes* 
tances ledamxban rcspcio a 
!i umeidn ^ lemnoe ejWa- 
les que >ix diiigditcs pcoono' 
vteron en dem«ida dc un »* 
Uidoode«vir. -y. 

*Todo cn^^ano bene ct . 
dercebo dc aipim a uo kxe 
en dondc vivir, pero nuoin 
mpoosabdxlad cs vtixe pOc 

fc respmn Us le>«s q«e 
pcivan en U n xU dari; poe lo 
tamo, ninfuna iavaelAn, py 
iusta que tea, te petmitux, 
nbtuM cuxndo d hoefao sex 
denuneiado pot los afseta- 
doi", explied. 

Dijo que poc KC urx inio- 
tucidn en doode le » 

garandas de kn ctxjriadxtws. 







CO ox — 

Pi;esunieii papistas irrcgularidides en las 
" fiin^ Guasave 

EL DEBATE fcTSiHMm- Bil» (f* Iw*" 

iAb gl ilw ni»nda» dd d bbMAi VHow 

M»adE.t dd>EA W. OyAi * I. « 
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Translation: 

A review of prices conducted by [U5DA] shows that in the first 
(TK)nths of 1996 the prices paid to Florida vegetable growers were at 
levels still lower than the average for 1995 ($492.96/MT) , and much lower 
than those of 1992 ($646.62/MT) . 

In the first weeks of March, however, various tomato packers. 

affiliated to CAADES in Sinaloa. regulated the flow of exports. 

[Emphasis added]. 


Source: Servicio Nacional de Informacion de Mercado [National Market 
Information Service— SNIM] , Marketing in the U.S. of Six of the 
Main Vegetables Produced in Mexico in the 1993-96 Period . March 
20, 1996, at 38. The SNIM report was prepared based on 

infomation from U5DA sources (Vegetables and Specialties, 
Situation and Outlook Report; Agricultural Outlook; Market News 
Service) . LL. at 40. 
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SEPViCiO MACiONAL CE 


iN’ C E Vi E R C A C C 3 


na caido sensibIoner.ee. ocasio- 
nando redjcciones y sust i tuc iones 
er ei oersuiro interro de produc- 
tos agricclas. La ta;a en la de- 
randa nacioral, rds la nayor ren- 
cabilidad del rorcado externo, 
con u.r peso que or rantier.e sub- 
valuado frente al dolar, contri- 
buyeron a liberar una nayor 
eferta exportable de estos bie- 
nes . 

Sin entargo, no sc debe perder de 
vis-.a q-i® Ics acr. c-ltores nacio- 
naies tanbien han terido que ba- 
cer fre''.t9 a costos de producoian 
creciertes, ceno resultado de la 
inflacicn, de las albas tasas de 
irteres sobre creditos, y del 
r.uevo bico de caroio, ya que in- 
sunen ta-cie.r bie^es de irporta- 
cion. Ante e s t, a s 1 1 u a c 1 6 n , s e 
puede oecir que Ics producbores 
dc .nuesbro pals cuci:.eron aprove- 
cnar la ’.-enba^a tenporai que sig- 
r’-ficb l3 devaluacidn del peso, 
ya qus pcs ter i or.~ 9 r be el encare- 
ci"ienbc ds Ics insu-^os naciona- 
ies e i-~ccrtados prevoed un aiza 
Ics yrec-os de Ics cosbcs y 
crec,.cs oe Ics pred-Cbos trexica- 
r.cs . Ic que da i^lo repercut lendo 
score la ccrpebLc :.'.'idad en los 
rcrcc.dcs i ntemac ; era Iss . Per lo 
bcrbc, Ics efececs pcsitivos de 
era aeva 1 uac idn score el comercio 
extern c de ur pais solo se da en 
cl corbo piaco. 3e tal manera, si 
cersiste la qanancia de nercados 
de las brrbalizas nexicanas en el 
-adi,arc clazo, esca 39 deoera a 
cbrcs S? Chores. 

Se debe destacar que el ’/alor de 
la prod-ccicn de norbalizas in- 
vernales en Fiorida durante 1995 
sc ubicc en, 33^.39 nillones de US 
Dls. {1.3 T.il lores de TM) . Este 
valor fue inferior en 33.5% en 
relacidr. al obtar ido en 1992, el 
cua 1 aloanzo los 1,4 3 3.30 mllo- 


nes de US Dls. (2.2 miilonea de 
TM) . Esto ref leja una calda de la 
produccion de las hortalizas en 
ese estado del 18.8% en .volumen, 
y del 38% en valor. Ademas, la 
aportacion de la entidad en la 
produccion estadounidense de hor- 
talizas paso de 14.3% en 1992 a 
10.2% en 1995. Tambi^n la parti- 
cipacidn respecto al total de 
Area cosechada en los E.U.A. tain- 
bifen cayo, al ubicarse en 13.6% y 
11% , respectivaraente . 

En conclusion, los analistas del 
USOA consideran que la fuerte 
coir.petitividad de las hortalizas 
nexicanas prevista en el mercado 
estadounidense, provocarla que 
los aqricultores de Florida de 
las seis nortalizas de invierno 
n^s importantes, continuen reci- 
biendo nenores niveles de precios 
por sus productos, por lo mencs 
en el corto plazo. 

Una revision de los precios hccha 
por ese organismo rauestra que e.n 
los pririeros meses de 1996, los 
precios pagados al producter de 
hortalizas en Florida se ubicaron 
en niveles todavla inferiores al 
pronedio de 1995 (492.96 ddla- 

res/TM), y muy por aba jo de los 
de 1992 [646.62 Dls./TM). 


Sin embargo, en las primeras se- 
ir.anas de marzo , var ias empacado- 
ras de tomate, afiliadas a la 
C.AACES en Sinaloa, regularon los 
flujos de exportacion. A ello se 
agregaron los danos consecutives 
del hurac^n Opal en octubra, las 
prec ipitac iones intensas de no- 
vienbre'95 y enero'96, asi cono 
las heladas de fin de diciembre; 
todo lo cual redujo los rendi- 
mientos y en algunos casos, la 
caiidad de la hortaliza. Estos 
daftos aparentemente se reflejaron 


Mo CoL iltwa* C.f 03^00 0.^ 

Tfi «0 


3 33-3 l 
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SzRViCtO NACIONAL CE IN-CAVAC.C^ CE VESCAOCE 

wl^llhar 


hasta la Tienor cosecha de narzo 
de 1996. 

Lo antericr incidio abruptamente 
en incremerbos de prccios en Ics 
productos fronterizos, y el mer- 
cacJo terminal dc Los Angeles, 
Cal. Ei precio del toir.ace bola 
maduro, en ca;)a de 20 libras, 
contenido 4x5, pnsd de 0.94 US 
Dls./Kg. en la primer semana de 
irarzo, a 2,20 y 0.47 US Dls./Kq. 
en la segunda y tercera senanas, 
respeccivaTente . Zliz tendra re- 
percusiones en el voiumen deman- 
dado para un prcducto que es de 
consu.mo genera iizado en los 
E.U. A. 

No obstar.te lo antes rsncicnado, 
con la puesta en -arena del TLC, 
ia mayor entrada do hertalizas 


mexicanas a los E.U. A. era algo 
que se esperaba, aunque debido a 
los factores coyiinturales ya men- 
cionados, se ha penetrado. el mer- 
cado estadounidense de manera an- 
tic ipada . 

En la segunda parte de esta nota 
se anal izari el coraercio bilate- 
ral entre Mexico y los E.U. A. del 
pimiento, y los precios al mayo- 
reo en algunos de los principales 
mercados de aquel pals. 


FDENTE: Elaborado por el SNXK con 
inforraacion de: 

-Vegetables and Specialties. Si- 
tuation and Outloo)c Report. 
/ERS/USDA. 

-Agricultural Outlook. /ERS/USDA. 
-Market News Service. /AMS/USOA. 


Artgan N» 119 Cal aiama* C.f OaaOO M««tca Q.F. 
Tti Si9-9iia 930.31«1 
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Mr. Shaw. Mr. Thomas. 

Mr. Thomas. Thank you very much. 

I apologize. I am trying to be in three places at once. This testi- 
mony begins to round out and broaden the concern of seasonal agri- 
culture, although it is clearly focused on the tomato crop, because 
others have some good examples. For the life of me, I do not fully 
understand some of the folk who are conjuring up international bo- 
geymen to stop us from having a fair opportunity to redress unfair 
trade practices. 

I sometimes think, perhaps, that some folks have not spent ei- 
ther enough time or they do not appreciate specialty agriculture 
and seasonal agriculture. Everyone is, I think, pretty much aware 
of how important wheat and corn is to this country, but for those 
of us who are involved with products that somehow never equate 
with corn and wheat — and I grow hundreds of them, at least people 
in my district do — people, I think, fail to understand how much 
money is attached to these products. Almonds alone are a quarter- 
of-a-billion dollar industry. 

You can go on and on with products that are grown not just in 
one State but in particular counties within the State. For us, arti- 
chokes and asparagus have very limited growing areas, grapes in 
the central valley. When they are treated in this way, it is enor- 
mously devastating to the economies in those areas. 

What is not further appreciated is the fact that more and more, 
we are dealing with high-tech operations in which there is a very 
sophisticated agricultural espionage, because one of the things we 
have been able to do is through genetic manipulation and selective 
hybrids, develop new products for the marketplace which would 
give us a competitive advantage, notwithstanding the head-on con- 
flict, because our products are better and they get stolen and the 
next season they are being grown in Mexico or somewhere else. I 
wish I could have gotten the cooperation of the Federal Govern- 
ment on how important stealing of these various products is, as 
well. 

So I appreciate the testimony that you folks have delivered. 
Clearly, it is from the heart, because it is coming from the pocket- 
book. Once again, all you want is a fair chance to plead your case 
to seek relief. 

Mr. Stewart, I have to agree with you. The argument that some- 
how there will be this massive retaliation — frankly, if you look at 
a number of countries and especially EU countries, they already 
have placed increased tariffs on our products during their growing 
seasons, and if, in fact, that occurs to us, that simply would be reci- 
procity rather than some new bold move on the part of the United 
States. 

So I appreciate all of you. I especially appreciate Mr. Bozick com- 
ing all the way across the country. He is on the southern flank of 
the growing season. He should be first to market, and when you 
are first to market, you are supposed to get a fairly decent price 
for your crop. 

But when you find out that someone is already there with an in- 
ferior product, undercutting you in a way that is not fair competi- 
tion, you begin to want to say, I would like to have my day in court 
or at least in front of the International Trade Commission. This 
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legislation would allow you folks to do that. Then it is up to you 
to prove your case and plead it. All we want to do is try to give 
you the opportunity. 

I want to thank you for the testimony. Thank you very much. 

Mr. Shaw. Thank you. 

Mr. Loop, let me ask you a question. You heard the testimony 
of the previous panel and the statement that the tomato was a pe- 
rennial and how long the season could be, with one bush growing 
up to 10 or 7 feet, anyway, the witness indicated, way over his 
head. Are you familiar with that type of a tomato and what success 
would you have in adopting that type of a tomato to the State of 
Florida? 

Mr. Loop. No, sir, I am not familiar with it. I am not saying it 
cannot be done, but I cannot visualize it being a practical commer- 
cial way to do it. 

Mr. Shaw. I would sure like to get some of those seeds. Of 
course, I would probably get in trouble with the Ethics Committee 
if I did not buy them, but I would like to buy some of those seeds 
and try them out. That sounds like a wonderful, wonderful thing. 

I would like to thank this panel. I would like to thank all the 
panels and all the people who came to Washington this afternoon 
in order to share with us their experience, their fears, their con- 
cerns on both sides of this particular issue. 

It is a most important issue when you are talking about the 
number of jobs that we are talking about, when you are talking 
about whole industries — and we are not only talking about Florida; 
this is not a special favor to Florida, when you are talking about 
a bill like this that is permissive in nature. It does not demand 
seasonality, it just allows the Trade Representative another consid- 
eration in his negotiation and his working out problems with other 
countries. 

I think that the fear that has been stated by some of the wit- 
nesses is unfounded. However, I can understand that people do not 
like to rock the boat, particularly when you are talking about inter- 
national trade. 

But we are talking about industries leaving this country. Once 
they are gone, they are gone. You do not get them back. Then you 
will find yourselves really at the mercy of foreign countries. This 
fresh fruit and vegetables is a very important part of our lives here 
in the United States and we should have all the protection that is 
available under existing trade laws and is consistent with the trade 
laws as they have been negotiated in these agreements, as they 
have been negotiated with the other countries. 

Thank you very much. This hearing is concluded. 

[Whereupon, at 4:39 p.m., the hearing was adjourned.] 

[Submissions for the record follow:] 
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5? I A i r . ( >1 A l< I /' ON A 

Hx lU'iJ ri V I*: () i- 1- 1 ('i{ 

April 23, 1996 


Ihc Honotable Thilip M. Crane, III 
Clinirnian, Subcommittee on Trade 
Committee on Ways and Means 
1 102 Longwoi tb I louse Office Building 
Washington, D.C. 20515-6348 

Dear i'liil: 

i write to reiterate my opposition to MX. 2795, which will be heard by tlie Subcommittee on 
Trade this coming 1 hursday. This legislation, if passed, will benefit a narrow segment of llie winter 
produce ii^dustry at the expense of all other segments of that industry. 

M.R. 2795 is a non-tariff trade barrier that would directly violate the intent and spirit of the 
Noitli American I'lcc Trade Agreement, it would result in ii\creascd costs and prices throughout the 
industry, n\uch to tlie detriment of producers, suppliers, distributors and ultimately tl»e customer. The 
burden of protecting FMorida's industry will be borne by consumers throughout Nortli America. This 
contradicts our commitments to free market ideologies and policies. J'his count ry was built on the 
foundations of fair trade and competition and our future depeiids on our ability to compete and trade 
freely throughout the world. H.U. 2795 is a flawed attempt to isolate a segment of America’s economy 
from the global arena, which will result in loss of opportunities for tlie entire North Ainericaji winter 
produce industry. 

I strongly urge the Subcommittee on Trade to reject M.R. 2795 on tlie basis tliat it will adversely 
affect the entire North American winter produce induslry and jeopardize thousands of jobs in Ihc 
United States that are dependent on free trade. 

I hank you for carefully considejmg Ibis matter. 

Sincerely, 


Tife Symington 
COVhRNOR 




cc: Mon. Newt CingricJi, Speaker, U.S- Mouse of Representatives 
Mon. Bill Arclier, Chairman, Committee on Ways and Means 
Arizona Congressional Delegation 

Keith Kelly, Director, Arizona Department of Agriculture 

Border Irade Alliance 

Tiesh Produce Association of the Americas 


tNt : t t >N. !’l l« U N 


I 7(H) \V( s t \Va‘:i II 


ir<. A' 


lA . (602) .s.1.^ a V' 
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By permission of the Chairman 


ENW.E. 1034.05. 96 


May 8, 1996 


The Hon. Philip Crane, Chairman 
Subcommittee on Trade 
House Ways and Means Committee 
1104 Longworth House Office Building 
Washington, DC 20515 

Dear Mr. Chairman: 

We are writing on behalf of the Governments of Nicaragua, 
El Salvador, Honduras, Costa Rica and Guatemala to express our 
concerns over recent proposals (as enshrined in HR 2795, as 
introduced by Congressman Shaw, and S. 1463, which passed the 
Senate on January 26) that will alter the definitions of 
'*domestic industry” for agricultural safeguard purposes to 
isolate seasonal production. 

These legislative initiatives appear to contradict the 
United States of America's international obligations under 
several international trade agreements, such is the case 
concerning provisions under the North American Free Trade 
Agreement (NAFTA) , and the Agreement on Safeguards in the 
Final Act of the Uruguay Round Agreement on the General 
Agreements on Tariffs and Trade. 

Disaggregating domestic Industries along seasonal lines 
would appear to violate the spirit, if not the letter, of 
these agreements. In this last regard, our countries — and 
other WTO members such as Canada, New Zealand, Brazil, Chile 
and Colombia — have already expressed their preoccupation for 
the pending legislation before the WTO and urged the United 
States to reconsider the proposed amendment. 

We feel that such an initiative sends the wrong signal 
regarding the promotion of liberalized trading regimes, both 
in the context of the WTO and in the context of the FTAA 
process, of which the NAFTA is an important element. 

Moreover, efforts to unilaterally restrict access to the 
United States tomato market seem inconsistent with parallel 
efforts by the United States to open markets in other 
countries that are important trade partners in the 
agricultural sector. 
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While our governments understand the Importance of 
maintaining viable domestic production against import surges, 
we also recognize that the discipline of trade liberalization 
requires the maintenance of open markets with predictable 
rules . 

We are heartened to note that United States-Central 
American agricultural trade has steadily increased over the 
past few years. During 1994, for example, total United States 
agricultural exports to Central America exceeded $758 million, 
representing an increase of roughly 65 percent from the level 
five years earlier. 

Similarly, the United States has become an increasingly 
important market for Central American agricultural products. 
From 1990 to 1995, US imports of Central American agricultural 
goods grew by 20 percent. These impressive trends, which will 
benefit both the farmers and consumers in the United States, 
in Central America, and throughout the world can only continue 
if together we advance, and abide by, a clear and consistent 
path of trade liberalization in agriculture. 

We appreciate the opportunity to register these views . 
Please accept the assurances of our highest consideration. 

Sincerely, 


Roberto Mayorga-Cortes 
Ambassador of Nicaragua 


Ana Cristina Sol 
Ambassador of El Salvador 



Pedri 


fuey Launport 
\r of Guatemala 
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Before the Ways & Means Committee 
Subcommittee on Trade 
United States House of Representatives 

Hearing on H.R, 2795 < A Bill Regarding Safeguard Investigations 
of Perishable Agricultural Products 

Statement of the Florida Fruit and V^table Association 

Mr. Michael Stuart 
Executive Vice President 
Florida Fruit & Vegetable Association 
Post Office Box 140155 
Orlando, Florida 32814<0155 
Tel.; 407-894-1351 


April 25, 1996 


I. Introduction 


The Florida Fruit and Vegetable Association ("FFVA") appreciates the privilege of 
submitting this statement on behalf of its members in strong support of H.R. 2795. FFVA 
is a non-profit, agricultural trade organization the mission of which is to enhance the 
competitive and business environment for producing fruits and vegetables in Florida by 
effectively managing issues and providing collective services for the benefits of its members. 
Its membership includes fruit and vegetable growers, packers, and handlers throughout the 
state of Rorida. 

The membership of FFVA is actively supporting passage of H.R. 2795 to correct an 
inequitable administrative application of Section 201 law that results in a denial of relief for 
some seasonal agricultural industries, even when those industries can show serious harm due 
to imports. 

II. The Vital Need for Statutory Clarification 

Florida fresh winter tomato producers have tried, but failed, to obtain essential relief 
from surges of harmful Mexican imports in the past year. Faced with near financial ruin 
during last year’s winter season, the Rorida winter tomato industry filed a petition on March 
29, 1995, with the International Trade Commission ("ITC) under Section 202 of the Trade 
Act of 1974, seeking relief from profoundly increasing volumes of imports from Mexico. 
The industry further sought, under Section 202(d) of the 1974 law, provisional relief pending 
the completion of the ITC’s full 180-day investigation and 60-day Presidential review period. 
Despite their urgent need for relief, petitioners were forced to withdraw the case after the 
ITC’s negative provisional relief determination because three ITC commissioners ruled that 
the Florida winter tomato industry must artificially be grouped and analyzed with all U.S. 
tomato growers, even though those other growers did not produce or sell during the relevant 
season or compete with the harmful imports. 

A. The Inequity and lUogic of a "Product Line" 

Analysis for Seasonal Industries 

In last year’s Section 201 proceeding, petitioners, the Florida Tomato Exchange and 
its members, sought relief from imports of fresh winter tomatoes entering the United States 
during the months of January through April. Those fresh tomato imports during January 
through April, and those imports only, were subject to the investigation. 

The statute defines the term "domestic industry" to mean: 
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"the domestic producers as a whole of the like or directly competitive article 
or those producers whose collective production of the like or directly 
competitive article constitutes a major proportion of the total domestic 
production of such article." 

19 U.S.C § 2252(c)(6)(A)(i). 

Those Florida tomato producers comprising the Florida Tomato Exchange and its 
members represent the entire fresh winter tomato industry in the United States. They, and 
they alone, are the U.S. tomato producers during the winter season, January - April. 
Accordingly, they alone produce the U.S. products that compete with the imports subject to 
the investigation. On that basis, petitioners logically argued that an industry recognized by 
commercial market standards as distinct from all other industry segments, based on its 
unique seasonal nature, should be recognized as distinct for purposes of seeking essential 
relief under our trade laws. Indeed, the Section 201 statute seemed to require such a 
finding, since the "domestic industry" to be analyzed by the ITC must be one that competes 
directly with the subject imports. Where the scope of a 201 investigation is limited to 
imports during a distinct period of time - framed by a clearly defined agricultural growing 
season and those imports are perishable products with a very limited "shelf-life," the 
relevant "domestic industry" in such a case must be the industry that produces and sells its 
products during the same time period. 

Two ITC commissioners. Commissioners Rohr and Newquist, agreed based on the 
following reasoning: 

"Although it may be somewhat unusual to define an industry on the basis of 
less than full-year production, in this instance, in our view, such a definition 
more fully realizes the statute’s disjunctive mandate that the industry produce 
an article ‘directly competitive’ with the imports. Clearly, tomatoes harvested 
in the U.S. in the summer and fall months do not compete directly, nor for 
that matter indirectly, with imports which enter the U.S. between January and 
April." 

Fresh Winter Tomatoes, Inv. No. TA-201-64 (Provisional Relief Phase), Pub. 2881 
(April 1995) at 1-25. 

The three-member "majority" acknowledged that the statute on its face does not 
expressly prohibit a four-month industry definition, but declined to depart from the 
administratively established "product line" analysis. Following that analysis -- which only 
takes into account factors such as physical properties of the article, customs treatment, and 
uses - the Commission majority insisted on defining the domestic industry as all growers 
and packers of common round tomatoes within the United States during the full calendar 
year. This artificially expansive interpretation was used even though the record fully 
demonstrated that product grown outside of the January through April period did not 
compete with, and thus was not impacted by, the harmful imports. 

By so ruling, the majority effectively held that a definable, deeply impacted segment 
of American agriculture could not avail itself of necessary import relief. On behalf of all 
winter vegetables that are now feeling the pain of import surges from Mexico and are 
legitimately entitled to the safety net of U.S. import relief laws, FFVA views this 
administratively dictated result with strongest alarm and opposition. 

B. The Consistency of H.R. 2795 and S. 1463 with Statutory Intent 

Nothing in the express language of the statute nor its legislative history indicates that 
Congress intended to preclude access to relief under Section 201 for seasonal industries that 
produce perishable agricultural products. Quite to the contrary, legislative history indicates 
that 201 relief was intended to be accessible to all legitimate U.S. industries, as well as 
certain relevant subsets of industries. The Senate Report on the 1974 Trade Act explicitly 
stated that the term "industry" in Section 201 included entities engaged in agricultural 
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activities. S. Rep. 93-1298, 93rd Cong., 2nd Sess., Nov. 26, 1974; reprinted in U.S. Code 
Congressional and Administrative News, 93rd Congress, Second Session 1974, Volume 4, at 
7266. The Report further directs that 

"where a corporate entity has several independent operating divisions, and 
only some of these produce the domestic article in question, the divisions in 
which the domestic article is not produced may be excluded from the 
determination of what constitutes the ‘industry’ for the purposes of the 
Commission investigation and finding." 

Id. Despite congressional intent that Section 201 relief be made available for all deserving 
domestic industries and relevant portions thereof, Florida vegetable growers in dire need 
of assistance have de facto been denied this recourse by reason of administrative 
interpretation. 

The legislation introduced by Representatives Shaw and Canady, and similar 
legislation introduced by Senator Graham in the Senate (S. 1463) would remedy the 
unintended flaw in Section 201 by clearly defining the standing terms to provide recourse 
to industries producing perishable agricultural products in a distinct season. Legitimate 
seasonal perishable agricultural industries would no longer be prevented from seeking relief 
under Section 201 for serious injury caused substantially by increased imports. 

III. The Continued Urgency of Import Relief 
for Florida Winter Vegetables 

Since last year’s Section 201 tomato ruling by the ITC, imports of Mexican vegetables 
have continued to surge. This is the case for virtually every major Florida winter crop: 
tomatoes, cucumbers, eggplant, peppers and squash. Early this season, Mexican shipments 
of some commodities were 60% ahead of 1995 shipments for the same period. (See 
attached.) 

These ongoing surges have resulted in a dramatic collapse in prices for Florida 
growers. Many Florida producers cannot recover costs of production for their crops. 
Hundreds of Florida growers may not survive another season in this marketing environment. 

The safeguard relief laws of this country must be made applicable to such 
circumstances if they are to have meaning to the whole of American agriculture. Moreover, 
if the laws are not clarified to address seasonal considerations, American consumers will be 
left in the very near future without a domestic winter vegetable industry, a result Congress 
surely must want to prevent. 

IV. The Full Consistency of H.R. 2795 and S. 1463 
With International Principles 

The proposed legislation has been criticized by some who would argue that passage 
of this measure would violate the United States international obligations, and thereby 
expand protectionism and invite retaliation. No clear explanation has been given in support 
of these allegations. As USTR will affirm, nothing about this legislation conflicts with the 
international obligations of the United States. By clearly defining the "domestic industry" 
in Section 201, the proposed legislation remains consistent with the terms and definitions 
set out in NAFTA, GATT Article XIX (the "Safeguards" Article), and the WTO Safeguards 
Agreement. 

With respect to the issue of NAFTA-consistency, which often receives special 
emphasis by the opposition, this legislation would not in any way diminish the rights of 
Mexico or Canada under NAFTA Article 802 to seek exclusion from any 201 proceeding 
on the grounds that exports of products from their countries do not account for a substantial 
share of total U.S. imports or contribute importantly to the serious injury at issue. See 19 
U.S.C. §§ 3371, 3372. 
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For all international standards of law, relief under Section 201 would continue to be 
available only to legitimate domestic industries; a "domestic industry" could not be created 
simply to qualify for Section 201 relief. Relief under Section 201 would likewise continue 
to be granted only in those extraordinary cases where harm to the domestic industry is 
determined to be "serious" and where the relevant imports are determined to be the 
"substantial cause" of that harm. 

Because the proposed legislation would correct the flaw in U.S. law in a limited way 
consistent with international agreements, there would be no legitimate international basis 
for foreign countries to "retaliate" against U.S. interests. Thus, any suggestion that 
retaliation may ensue from these measures is unsubstantiated and simply designed to 
stimulate opposition among the uninformed. 

V. Conclusion 


In sum, in order to remedy an unintended flaw in Section 201, which has prevented 
seasonal producers of perishable agricultural products from seeking legitimate relief from 
harmful imports, this Subcommittee should promptly approve H.R. 2795 and send it to the 
floor for action. Circumstances are so critical in Florida that time is of the essence for 
purposes of obtaining import relief. 

FFVA will make itself available to all members of the Subcommittee to answer 
questions or address concerns about this vital measure. 


Attachment 

\38333\01(MOmMBA .001 



Comparison of Florida/Mexico Fresh 
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Cucumbers Eggplant Bell pepper Squash Tomatoes 
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May 1, 1996 
VIA HAND DELIVERY 


The Honorable Philip M. Crane 
Chairman 

Subcommittee on Trade 

Ways and Means Committee 

U.S, House of Representatives 

1104 Longworth House Office Building 

Washington, D.C. 20515 


Re: H.R. 2795 


Dear Mr. Chairman: 

The following comments are submitted for the record on behalf 
of the Florida Tomato Exchange in response to questions raised at 
last week's hearing on this legislation. 

This bill would allow the International Trade Commission (ITC) 
to consider the seasonality of perishable agricultural commodities 
in connection with its determination of a domestic industry in 
Section 201 and 202 safeguard proceedings {Trade Act of 1974) . The 
bill does not require the ITC to accept a seasonal industry 
petition. The language is merely permissive in nature, and will 
allow the ITC to consider the seasonality of a domestic perishable 
agricultural product industry. Presently, the ITC does not believe 
is has the authority to recognize a petition filed by a seasonal 
industry. However, the safeguard provisions do recognize 
manufacturing industries, other agricultural industries and even 
allow for recognizing an industry which is limited to a geographic 
or regional area . 

The bill permits the ITC to consider in the definition of an 
industry only those producers who produce the perishable 
agricultural commodity during a particular growing season if the 
producers sell all (or almost all) of the production in that 
growing season, and during that growing season, other domestic 
producers of the commodity, who produce during a different growing 
season do not supply, to any substantial degree, demand for the 
commodity . 


Hearing Before the Subcoimmittee on Trade, Wavs and Means Committee 

Opponents of the bill suggested it was not GATT/WTO or NAFTA 
consistent. However, the official arbiter of the issue is the U.S. 
Trade Representative {USTR) . Ms. Jennifer Hillman, General 
Counsel, USTR, stated unequivocally that this bill was consistent 
with all the U.S. international trade obligations. Moreover, Ms. 
Hillman did not believe complaints of retaliation against other 
industries and other commodities were supportable. And, 
significantly, Ms. Hillman noted the administration's strong 
support for this bill. In other words, this bill is GATT and NAFTA 
legal and claims of dire consequences to various industries and 
threats of retaliation by our trading partners were simply, but 
completely, discredited. 

In addition, Ms. Hillman noted that NAFTA was not the cause 
of increased imports of winter fruits and vegetables, and 
discussions of NAFTA changes were not relevant to the consideration 
of this bill. Ms. Hillman noted that periodic surges of winter 
fruits and vegetables had been noted over at least 20 years and 
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that this legislation was needed to allow the domestic industry 
even the possibility of addressing increased imports. 

Another concern raised -- related to the recent 201 petition 
filed on behalf of the domestic tomato growers -- was whether 
this legislation is needed in light of the new investigation. It 
is important to note that the damage to the winter tomato industry 
is so devastating that the industry believes that it will show such 
great harm that even if every tomato grower in the country is 
considered as required under existing law, they will still be able 
to prove serious injury. Secondly, the winter tomato industry has 
taken this action and filed an anti -dumping petition because they 
believe they have to take every possible action to protect 
themselves against dumping and unfair practices which are 
devastating their industry. 

This bill will not provide the winter tomato industry with a 
remedy; it will simply allow that industry (and all other seasonal 
industries) , which produce and market when no one else is in the 
market, access to the trade remedy process. The industry will 
still have to prove what any other domestic industry must prove: 
that imports are a substantial cause of serious injury. 

This really is not a question of whether this will solve 
seasonal industry's trade problems. It will help. The question 
really should be, however, should Congress exclude seasonal 
industries from having access to this trade remedy process. We 
believe there should be equal access to the process; that is what 
this legislation provides. 


CONCLUSION 


Under the existing law, all other industries have access to 
the 201/202 remedies. This bill mandates nothing. It is totally 
permissive. It simply provides a seasonal industry with access to 
a trade remedy process. That access is currently denied only to 
seasonal industries. This legislation is about fairness and equal 
access . 


Sincerely, 


cc : Florida Congressional Delegation 

Wayne Hawkins 
Executive Director 
Florida Tomato Exchange 


WAS-16S027 
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FOOD MARKETING INSTITUTE 


800 CONNECTICUT AVE.. N.W. 
WASHINGTON, D.C. 20006-2701 
TELEPHONE; 202/452-8444 
FAX: 202/429-4519 
E-MAIL: FMI@FMI.ORG 
WEBSITE: http://WWW.FMI.ORG 


May 3, 1996 


The Honorable Philip Crane 
Chairman 

Trade Subcommittee 
Ways & Means Committee 
House of Representatives 
Washington, DC 205 1 5 

Dear Mr, Chairman: 

The Food Marketing Institute is pleased to provide this statement for the Trade 
subcommittee hearing on H.R. 2795. FMI opposes H.R. 2795, legislation amending the 
definitions of “domestic industry” and “like or directly competitive article” in safeguard 
investigations involving perishable agricultural products because it will lead to reduced choice 
and higher prices for U.S. consumers. 

The Food Marketing Institute (FMI) is a nonprofit association conducting programs in 
research, education, industry relations and public affairs on behalf of its 1,500 members 
including their subsidiaries — food retailers and wholesalers and their customers in the United 
States and around the world. FMI’s domestic member companies operate approximately 21,000 
retail food stores with a combined annual sales volume of $220 billion — more than half of all 
grocery store sales in the United States. FMI’s retail membership is composed of large multi- 
store chains, small regional firms and independent supermarkets. Its international membership 
includes 200 members from 60 countries. 

As the purchasing agent for consumers, food retailers and their wholesalers are primarily 
concerned with providing their customers with a wide variety of high quality products at the 
lowest possible price. This is especially true for fresh truits and vegetables. These products are 
an extremely important part of a healthy diet and the produce section is a crucial factor in 
bringing consumers into stores. Indeed, according to FMI’s TRENDS research, quality produce 
is the most important feature in selecting a primary food store (Trends in the United States: 
Consumer Attitudes and the Supermarket, 1995, Food Marketing Institute). 

According to the enclosed information from the U. S. Department of Agriculture’s 
Agricultural Marketing Service, Florida is a major supplier of tomatoes, bell peppers, 
cucumbers, eggplant, snap beans and squash for about nine months (October to June) of the year. 
During the winter months of January to March, there are two primary sources for vegetables in 
the United States— Florida and Mexico. H.R. 2795 is intended to reduce or eliminate this 
competition to the U.S. market during these winter months by creating an artificial three month 
season for Florida winter vegetables. This would mean that consumers would face reduced 
supplies and higher retail prices for their winter vegetables. We strongly oppose this effort to 
artificially limit consumer choice in the produce departments around the country. 
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FMI and its members are sympathetic to the difficult market conditions for Florida 
growers. On the face of it, a U.S. industry that has lost market share to imports and that forecasts 
its own continued decline is a cause for concern. If the Florida winter vegetable industry were to 
be eliminated, consumers would be adversely effected. Consumers need both domestic and 
foreign produce during the winter months and in our view there is plenty of opportunity for both 
foreign and domestic products to expand the market and grow their products. 

There are several factors that have caused this loss of market share. Adverse weather 
conditions in recent years have reduced Florida’s growing season, reducing production. 
.According to the U.S. Department of Agriculture, Mexico’s percentage of the total winter 
vegetable supply has increased eleven percentage points from 37 percent to 48 percent since the 
peso was devalued in December 1994. See enclosed information. 

This reduced market share is also a factor of price and quality. Winter vegetables are 
highly perishable items. The fact is that Mexican growers produce and pack vegetables that are 
equal, and often superior in quality, to product that is available domestically during the same 
time period. Many consumers prefer the better tasting tomatoes grown in Mexico over the 
product available from Florida. 

California and other producers of seasonal agricultural crops who support H. R. 2795 
claim that only a small number of industries would be eligible to seek this relief. Even if this 
claim is accurate the dollar value of the crops is significant. If foreign competition is kept out of 
the market U.S. consumers will encounter higher fruit and vegetable prices. Proponents also 
claim that H R. 2795 would only provide temporary relief for a few years. However, current 
safeguard law allows up to eight years for relief. Eight years of higher priced seasonal produce 
is not a “temporary” condition from the consumer’s point of view. 

In addition to reducing U.S. supply and choice and raising prices for consumers, H.R. 
2795 will have an even more far-reaching effect. The United States is the largest exporter of 
agricultural products. By changing the trade law in this fashion, we are Inviting our trading 
partners to retaliate on exports from the United States. As a result, the enactment of the 
legislation will harm U.S. consumers, U.S. producers who export, and U.S. workers employed by 
companies who export. 

For all these reasons, we respectfully urge the subcommittee to reject this protectionist 
legislation that will benefit a few domestic growers at the expense of consumers around the 
nation. 


Sincerely, 

Tim Hammonds 
President and CEO 


Enclosure 
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Winter Vegetable Supply for 1990/91 - 1994/95 
(October -June Season) 


Florida 


Mexico 

■(Percent of Total Supply)^ 


Other 


1990/91 

48 

35 

17 

1991/92 

57 

25 

18 

1992/93 

47 

37 

17 

1993/94 

43 

40 

18 

1994/95 

34 

48 

17 



Florida 

Mexico 

Other 

Total 

1990/91 

22654 

16286 

8218 

47158 

1991/92 

27007 

11683 

8775 

47465 

1992/93 

22393 

17616 

8089 

48098 

1993/94 

20883 

19289 

8630 

48802 

1994/95 

15799 

22159 

8037 

45995 


*May not total 100% due to rounding, winter vegetables include tomatoes, 
cucumbers, eggplant, squash, snap beans and peppers. 

Source; USDA Agricultural Marketing Service 
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Agricultural Economy 


Florida & Mexico Compete in U.S. Fresh Vegetable Market 


Increased U.S. imports of winter fresh 
vegetables from Mexico have led 
Florida growers to demand Federal and 
state action to lessen the impact on 
domestic producer prices. In January 
1996, Florida began stepping up 
inspections of ail produce coming into 
the state, focusing on potential sanitary 
and phycosanitary violations and prop- 
er labeling on produce shipping con- 
tainers. Also. Florida growers are 
seeking more frequent monitoring of 
incoming produce at the U.S.-Mexico 
border as a means for more timely tar- 
iff protection. 

Florida growers* concern focuses on 
SIX fresh vegetables (tomatoes, bell 
peppers, cucumbers, eggplant, snap 
beans, and squash) produced during 
October to June. The term “winter" 
fresh vegetables applies to this group 
because of intense competition during 
January to March. In the winter 
months. Mexico’s exports peak, and 
Flonda's production is concentrated in 
the southern pan of the state, near 
Homestead and Immokalee. 

In the late 1980's, Florida typically 
supplied 45-50 percent of the U.S. 
market (October-June) for these vege- 
tables, Mexico supplied about 35 per- 
cent, and other sources (principally 
California) sold 15-20 percent. 

Florida's share has decreased from 57 
percent in 1991/92 to 36 percent in 
1994/95, and the 1995/96 share could 
decline further. 

Weather has been a significant factor 
in Florida’s market share during the 
last five seasons. Florida’s share was 
above average in 1991/92 because sev- 
eral El Nino storms (arriving in 
Mexico in late December) sharply 
reduced Mexican supplies for export to 
the U.S. Similarly, weather reduced 
Florida’s supply — and market share — 
dunng 1994/95, beginning with dam- 
age from Tropical Storm Gordon. The 
; 1995/96 season staned late in Florida, 
due to cool and rainy weather. In 
addition, Mexico's Baja California 
shipped tomatoes through December — 

I several weeks later than usual. The 


extended Baja season further weak- 
ened Florida’s fall-season market. 

When the Mexican peso devalued in 
late December 1994, Mexican vege- 
table producers had an additional 
incentive to export winter fresh vege- 
tables to the U S. market. During 
January to June 1995, U.S. imports of 
the six vegetables increased 13 per- 
cent, even though much of Mexico’s 
crop had been planted and there was 
limited opportunity to increase area 
planted. Diversion from Mexico’s 
domestic market accounted for some 
of the increase, while higher yields 
also likely contributed. 

The weakness of the peso continued 
into the current 1995/96 season, affect- 
ing Mexico’s fruit and vegetable sup- 
ply and demand. Mexico's inflation 
and unemployment rose, and consumer 
purchasing power declined. Reduced 
demand is a contributing factor in the 
50-percent drop in U S, horticultural 
exports to Mexico during 1995. 

In response to sluggish domestic de- 
mand, Mexico’s vegetable producers 


turned to the U.S. market to earn dol- 
lars, The peso’s rate of exchange 
increased from 3 pesos per dollar in 
December 1994 to over 7 pesos in 
early 1996. In Mexico, growers are 
paying U.S. dollar-based prices for 
inputs like seed and fertilizer, and the 
higher costs may have reduced the 
supply response of Mexico’s growers. 
However, the short-term net effect of 
peso devaluation appears to have given 
Mexican producers a profit advantage, 
because vegetable producers are pay- 
ing lower real wages. 

During calendar 1995, the value of 
Rorida’s winter fresh vegetable pro- 
duction decreased to S702 million, 
down from SI. 2 billion in 1992. In 
early 1996, prices received by Rorida 
growers for these vegetables, which 
account for three-fourths of Rorida’s 
fresh vegetable industry, have averaged 
below year-earlier levels and well 
below 1992. In the near term, with 
prospects for continued weakness of 
the peso, Rorida growers are likely to 
continue factng stiff competition in the 
U.S. market for the six winter fresh 
vegetables. 


Florida Supplies a Shrinking Shore of U.S, Winter Fresh Vegetables 

Bii. lbs. 



October-June season 

Tornatoss. oefl iMppen. cucumbera. e^piant. snap b«ans. and sguaan. 1995/96 (oracast. 
'Mainly Calilomia. 

Calcuiaied from U50A Agricultural Martteting Service dais. 

Economc flesaarcfi Service. USOA 
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JIM KOLBE 

\t¥. O^TKbCT. AM20KA 

COMMITTEE ON 
AmOPRlATlONS 
subcommittee on 

WTEHOft 

SUBCOMMITTEE ON 
COMMENCE. JUSTICE. 
STATE. ANO JUDICIARY 
COMMITTEE ON 
THE BUDGET 



Congre2[£i of tlie fHnitett 


206 Cannon House Office Builoinq 
Washinoton, DC 2D5IM>306 
(202)226-2542 
Fax (202) 225-0378 


AB120 NA offices; 


1861 Nokth Swan Roao. Sum 112 
Tucson, W 85712 
(520) 881^588 
Fax (520) 322-8490 


Housie of JRepre^entatilics ” t^ax'A 

(520)459-3115 

5®C 20515-0305 f.x (520)459-5419 


May 8, 1996 


Honorable Philip M. Crane 
Chairman 

Committee on Ways and Means 
Subcommittee on Trade 


1104 Longworth HOB 
Washington, D.C. 20515 


Dear Mr. 


Clj^mt!Sn: 


I am writing to express my strong opposition to H.R. 2795, which is virtually identical to S. 
1463. 


H.R. 2795 would amend Section 201 of the Trade Act of 1974 by alterii^ the definition of 
"domestic industry" and "like product" for purposes of determining whether a domestic industry 
is seriously injured by a surge of imports. The bill would allow seasonality to become a factor in 
determining the impact of imports on a domestic industry. 

Admittedly, I have a parochial interest in this legislation. If passed, it would have a serious and 
detrimental impact on Arizona's economy. Many Arizona importers, customs brokers, 
transporters, and distributors rely upon the winter vegetable trade for their livelihood. Should 
this trade be curtailed, it could have a devastating impact on many small and medium sized 
businesses. 


But my opposition to this legislation is deeper than Arizona's interest. The legislation invites 
retaliation from our trading partners and could undercut many of the gains the United States 
agricultural sector has made in the world marketplace. Many foreign countries, following our 
example, could justifiably target and exclude U.S. agricultural products such as apples, peaches, 
com and wheat by utilizing "seasonality legislation" similar to that being considered here in the 
United States. 


H.R. 2795 and S, 1463 harm the American consumer. They could be used to disrupt numerous 
"seasonal" products from other U.S. trading partners including products from Europe, Canada, 
Israel and Chile. Excluding these seasonal agricultural products from the U.S. market would 
adversely effect both the price and quality of agricultural products available to American 
consumers. 

I appreciate your consideration of these factors as you examine the impact of this legislation on 
American agricultural brokers, producers and consumers. I request that this letter be made a part 
of the record on H.R. 2795. 



im K^be 

(lember of Congress 
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CAllFORNIA TOMATOES 



CALIFORNIA 

TOMATOES 


MEYER XOMATOES • QROWCR* • PARKERB • BHIPPER* 

RO. BOX BOB • KING CITY. CALIFORNIA 93930 

April 19 1996 telephone t^OSl aas *»047 • L O 3B5-3S31 

* lAOat 385 3803 

Mr. Phillip D. Mosely 
Chief of Staff 

Cominittee on Ways and Means 
U.S. House of Representatives 
1 1 02 Longworth House Office Building 
Washington, D.C. 20515 

RE: HR. 2795 

Dear Mr. Mosely; 

Due to prior scheduling, I regret that I will be unable to appear before the March 25, 1996 
Subcommittee on Trade hearing concerning H.R. 2795, a bill reganhng safeguard 
investigations of perish^le agricultural products. 

1 would have liked the opportunity to explain to the Members why 1 and many others in 
California oppose this legislation, and why it would strike a blow against those of us who 
are working hard to develop an integrated North American market for fresh vegetables 
that benefits producers and consumers alike in the three NAFTA countries. 

My fomily has been in the tomato business in California for over 40 years and in Mexico 
for over 25 years. Today, we are one of the largest grower-packer-shippers in California, 
and now we are one of the largest distributors of vegetables and tomatoes from Mexico 
into the United States and Canada. During the 1993-94 season we shipped into Mexico 
over 800,000 boxes of tomatoes grown in California. 

We, therefore, oppose legislation or any actions that would impede the flow of tomatoes 
or other fresh vegetables within what has become for us an integrated North American 
mark^. 


Why would this so called “seasonality” legislation impede commerce? It would do so 
because it is specifically designed to afford market protection to a small number of 
growers in a distinct geog^^3hic region. If passed, it would set a dangerous precedent that 
other so-called “seasonal” uuhistries could use for market protection. 
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The growing and shipping of tomatoes and other vegetables is essential to the employment 
of thousands of field workers near the United States border in the States of Sonora and 
Sinaloa, Mexico. If not employed by Mexican agriculture, these field workers would be 
looking at illegal immigration into the United States in order to make a living. 

Any disruption of the vegetable industry in Mexico brought about by a change in the 
present NAFTA Agreement, as far as agriculture is concerned, would also be a serious 
blow to American commerce and exports into Mexico. We alone, one company out of 
about 50 operating in agriculture in Western Mexico, import into that country fi^om the 
United States {q>proximately 8,000,000 corrugated boxes made in the United States with a 
value of approximately $6,400,000 (American dollars), seed worth approximately 
$1,000,000, drip irrigation systems, glue for boxes, box making machines, pottix^ material 
for green house production, twine for staking vegetable plants, fertilizers, insecticides, 
fungicides and any other number of capital items. This process has been going on for 
years, and any disruption of this process or curtailing production will surely increase illegal 
immigration into the United States and disrupt a much needed flow of money into Mexico. 

What all of us operators in the int^rated North American maiicet fear most is retaliation. 
We are afiuid that Mexico would sdze the opportunity to claim ‘‘season^ relief’ fi'om our 
perishable products. This legislation could initiate a series of retaliation/counter 
retaliatory measures. In the agricultural production sector fiom my tal k s with Mexican 
interests, I am afi^d that the Mexican government would retaliate by stopping the 
importation of grain, apples, California wine, and many other items produced in the United 
States and shipped into developing markets in Mexico. In the end, consumers would pay 
more because their buying options would be limited, and. the majority of U.S. growers 
that prefer to operate in an integrated North American market would have their sales 
opportunities limited. 

As the world’s leading exporter of agricultural products, the United States should be 
setting the ri ght trade policy examples, not the wrong o nes. I strongly believe that H.R. 
2795 is a wrong example. 



Robert L. Meyer 


cc: Hon. Leon Panetta 

Rep. Sam Farr 
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April 12, 1996 

The Honorable Bill Archer, Chairman 
Ways & Means Cemmuttee 
linked States House of Representatives 
Washington, D. C. 20515 

Dear Chairman Archer: 

The National Association of Perishable Agricultural Receivers 
(NAPAR) represents about 90 of the premier produce business operators 
in die United States (attached is a list of die member companies). Their 
collective sales exceed $3.5 billion per year and they employ over 
23,000 workers. They move 30% of our nation's perishable products. 

On behalf of this important segment of die produce industry 
NAPAR wishes to express its concerns about a bill pending before your 
committee that promises to jeopardize U. S. eiqiorts of many agricultural 
goods as well as other American products and services. 

The measure H. R. 2795 was created to protect a handful of 
Florida growers i^ainst competition from Mexican winter tomatoes. It 
would do this by breaking America's word given in global trade 
agreements, inviting other nations to retaliate against American products 
and undermining the critical U. S. drive to hold other countries to their 
trade commitments. If implemented, this proposal would set a disturbing 
trade policy precedent It could have serious implication for United 
States agricultural exports; and would imperil many more American jobs 
than die handful that might be protected. 

The measure also enhances the monopoly that Florida tomato 
growers now enjoy at the detriment of the wholesale tomato handlers in 
the United States. Granting the Florida tomato industry further trade 
privileges will also adversely impact the American consumer. Tomatoes 
sold for as high as $30 per box during the most recent Florida season. 
Widiout Mexican better quality, better packaged tomatoes, the price 
could have been $60 per box. Surely, Congress has a greater 
responsibility to protect all Americans rather than a select and wealthy 
few in Florida. 


NATIONAL ASSOCIATION OF PERISHABLE AGRICULTURAL RECEIVERS 
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Jlpril U 1996 

The HonorabI* Bill Archer, Chairman 
dk A#nw Committte 
Page 2 of 2, 

H. R. 2795 redefines a "domestic industry" as a "seasonal industry" for the 
purpose of providing safeguard relief to those seriously injured by increased imports. 

In other words, Florida growers of winter tomatoes would suddenly make themselves 
eligible for protection, even though they represent a fraction of the U. S. tomato 
industry. 

The United States has already given its word on how an "industry” is defined 
for safi^^uard purposes, both in the World Tnute Organization (WTO) accord and the 
North American Free Trade Agreement (NAFTA). It cannot violate its word now 
without fiu:ing serious consequences. For example: 

I. Both the NAFTA and the WTO require nations imposing new safeguard 
measures to compensate affected exporting nations by making 
"concessions having substantial equivalent trade effects." This instantly 
makes H. R. 2795 a no-win measure. 

2. The bill would encourage odier countries to employ die "seasonality" 

principle to restrict U. S. exports. Major American exporters — of goods 
ranging from a{^les and peaches to com and wheat — could find 
diemselves being denied the opportunity to compete fairly in their current 
export markets. 

3 The legislation would diminish the ability of the U. S. to hold other 

countries to their trade commitments. The United States, recognizing the 
fundamental importance of ensuring that trade promises are kept, recently 
launched a high-profile initiative to "enforce" existing trade agreements. 
For the United States to breach its own obligations imder those same 
agreements would only make a mockery of this "enforcement" initiative, 
which is designed to assist exports of many United States goods and 
services. 

4. The bill could disrupt imports of numerous "seasonal" products from 
other U S. trading partners in Europe, Canada, Israel, Chile and 
elsewhere that are consumed or processed throughout the United States. 
Imports could face new barriers whenever a group of "seasonal" U S. 
producers (no matter how small) is found to be injured by import 
competition. 

For all these reasons, we strongly oppose this legislation. It is not about fair 
trade or "leveling the playing field", let alone about free trade. RaUher, it is a 
misguided attempt to unilaterally change the rules of international trade by a self 
serving few that will do serious damage to U. S. interests. 



Enclosures: NAPAR Member List 


NATIONAL ASSOCIATION OF PERISHABLE AGRICULTURAL RECEIVERS 
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NAPAR MEMBERS - April 10, 1996 


A. & J. Produce Corporation 
Adams Produce Company, Inc. 

Andrews Brothers Inc. 

Arrow Farms, Inc. 

Aunt Mid Produce Company 
Maurice A. Auerbach, Inc. 

Big Bear Stores Company 
Boston Tomato Company, Inc. 

Brigiotta's Produce & Garden Center 
Brismark/The Queensland Chamber Co-Op 
Capital City Fruit Company, Inc. 
Carbonella & DeSarbo, Inc. 

Caruso Inc. 

Castellini Company 
G. Cefalu’ & Brother, Inc. 

Chep USA 

W. D. Class & Son 

Coastal Sunbelt Produce Company 

Collotti & Sons Inc. 

Community-Suffolk, Inc. 

Peter Condakes Company, Inc. 

Consumers Produce Company, Inc. 

Corey Brothers Inc. 

Costa & Harris Produce, Inc, 

D’Arrigo Bros. Co. of New York, Inc. 
DiMare/New England Farms 
Dixie Produce & Packaging Inc. 

Fast Food Merchandisers, Inc. 

G. Fava Fruit Company 
Joseph Fierman & Son Inc. 

A! Finer Company 
Finest Fruits, Inc. 

Ellis Fleishcr Produce Company 
Four Seasons Produce, Inc. 

Fruitco Corporation 
Giant Food Inc. 

Paul Giordano & Sons, Inc. 

Goodie Brands Packing Corporation 
The Grand Union Company 
R. S. Hanline & Company, Inc. 

The L. Holloway & Brother Company 
The Horton Fruit Company, Inc. 

Hunter Brothers Inc. 

J. C. Banana Company 
J. L. W. Produce, Inc. 

James Produce, Inc. 


Jumbo Produce 

E. W. Kean Company Inc. 

Kleiman & Hochberg, Inc. 

Klinghoffer Brothers, Inc. 

T. M. Kovacevich-Philadelphia, Inc. 

L & M Produce Company, Inc. 

Lyons Distributors, Inc. 

M. & R. Tomato Distributors, Inc. 

Tom Maceri & Sons, Inc. 

Maryland Fresh Tomato Company, Inc. 
Massave Produce, Inc. 

Nardella, Inc. 

Joseph Notarianni & Company, Inc. 

Morris Okun, Inc. 

P & C Foods 

Peimbox, a division of Libia Industries, Inc. 
Pinto Brothers Inc. 

Post & Taback Inc. 

Procacci Brothers Sales Corporation 
Quaker City Produce Company 
RLB Food Distributors 
Edward G. Rahil & Sons, Inc. 

Reddy Brand Packers, Inc. 

Riccelli Produce Inc. 

Rocky Produce, Inc. 

William Rosenstein & Sons Company 
Rosenthal & Klein, Inc. 

D. M. Rothman Company, Inc. 

Royal Banana Company, Inc. 

Rubin Brothers Produce Corporation 
Ryeco Inc. 

Safeway Inc. 

The Sanson Company 
Ben B. Schwartz & Sons, Inc. 

Serra Brothers Inc. 

Smelkinson/Sysco 

Standard Fruit & Vegetable Co., Inc. 

Stires Recording Thermometer Company 
Storeys' Fruit And Produce, Inc. 

Strube Celery & Vegetable Company 
United Fruit & Produce Company, Inc. 
United Fruit & Produce Company, Inc. PA 
Verdelli Farms, Inc. 

Tony Vitrano Company 
Wakefem Food Corporation 
D. Wiggins Sales, Inc. 

Wishnatzki & Nathel, Inc. 


NATIONAL ASSOCIATION OF PERISHABLE AGRICULTURAL RECEIVERS 
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April 16, 1996 


Mr. Phillip Moseley 
Chief of Staff 
Committee on Ways and Means 
U.S. House of Representatives 
Washington, D.C. 

Dear Mr. Moseley: 


DANGERS OF H.R. 2795 
"SEASONALITY" LEGISLATION 

The House Ways & Means Committee will consider legislation at a 
hearing in April that is designed to provide a quick protectionist 
fix for Florida and some California fresh fruit and vegetable 
growers. Sponsored by Representative Clay Shaw (R-FL) , this bill 
(H.R. 2795) , identical to one Senator Bob Graham (D-FL) slipped 
through the Senate under unanimous consent procedures (S.1463), 
would invite reciprocity by Mexico, as well as other countries, and 
harm larger U.S. interests- 

This bill is aimed at safeguards law, which, in the U.S. and 
elsewhere, provides relief when a "domestic industry" is seriously 
injured by increased imports . The legislation would violate the 
accepted purpose of safeguards law — as well as the NAFTA and the 
WTO Safeguards Agreement - by redefining "domestic industry" as a 
"seasonal industry" when determining eligibility for increased 
import barriers . 

Florida growers of winter tomatoes produce only a modest fraction 
of tomatoes grown annually by the U.S. industry. Last year, the 
U.S. International Trade Commission not only found that weather, 
rather than imports, was the chief source of the Floridians' 
problems — but that in any case they were too small a portion of 
U.S. tomato growers to qualify as a "domestic industry." Hence, 
the unprecedented move to create a new "seasonal industry" 
category . 

Sixteen nations have already objected to the legislation at the 
WTO and nearly twenty countries have written Congress and the 
Clinton Administration with their concerns. In addition, U.S. 
State commissioners of agriculture, grain and meat export 


CUSTOMS HOUSE BROKERS 


AGENTES ADUANALES 
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associations, the food marketing industry, California tomato 
growers and U.S. trade law experts have all written to the Ways & 
Means Committee criticizing the bill. A significant cross-section 
of the pro-free trade community has also opposed the legislation. 
If successful, this bill would: 

1. Require the U.S. to make trade concessions that could harm 
other U.S. exporters. 

Both the NAFTA and the WTO require countries imposing safeguards 
measures to compensate the affected exporting countries by making 
"concessions having substantially equivalent trade effects." If 
the countries involved cannot agree on appropriate compensation, 
then the exporting countries may decide to unilaterally suspend 
"equivalent" benefits owed the United States, perhaps by raising 
tariffs or reducing quotas on some U.S. products. The United 
States would not be able to specify the industry which would suffer 
these new trade burdens. However, it would be normal for a foreign 
country hurt by new U.S. barriers to impose its compensatory 
measures on products which are most vulnerable to them. 

2. Encourage other countries to employ the "seasonally" 
principle to restrict U.S. exports . 

This proposal sets a dangerous example for other countries that may 
wish to enact similar changes in their own laws. Major American 
exporters — of goods ranging from apples and peaches to corn and 
wheat, and perhaps even toys and seasonal clothing — could find 
themselves being denied the opportunity to compete fairly in their 
current export markets . As the world ' s largest exporter , the 
United States has the most to lose from introducing new forms of 
protectionism. 

3. Diminish the ability of the U.S. to hold other countries 
to their trade commitments. 

The Clinton Administration, recognizing the fundamental importance 
of ensuring that trade promises are kept, recently launched a high 
profile initiative to "enforce" existing trade agreements. For the 
United States to breach its own obligations under those same 
agreements only undermines this "enforcement" initiative. U.S. 
industries hurt by the failure of foreign government to comply with 
their trade obligations could find it harder to obtain adequate 
remedies . 


CUSTOMS HOUSE BROKERS 


AGENTES AOUANALES 
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Disrupt imports from other U.S. trading partners. 

Although the ’’seasonality” legislation was proposed to protect 
Florida growers from imports of Mexican winter tomatoes, it could 
disrupt imports of numerous "seasonal” products from Europe, 
Canada, Israel, Chile and elsewhere that are consumed or processed 
throughout the United States. Imports could face new barriers 
whenever a group of "seasonal" U.S. producers (no matter how small) 
is found to be injured by import competition. 



Very truly yours, 


PACIFIC BROKERAGE CO. 



James F. Manson 


JFM' gmm 


CUSTOMS 
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On Marck 1, 1996, tke Pro Trade G roup (PTG) sukmilted comments to tke 
Trade Sukcommittee on miscellaneous trade proposals. In tkat sukmission, in part, we 
detailed tke reasons for tke opposition of tke PTG to H.R. 2795, legislation designed to 
amend U.S. safeguards law. 

As part of tke Sukcoramittee’s kearing today on tkis sukject, one of tke PTG 
memkers, tke National Association of Com Growers, will ke testifying in opposition to 
tkis legislation. It wi 11 testify on kekalf of a numker of agriculture commodity 
associations. 


We kelieve tkat it is important for tke Sukcommittee to recognize tkat tke policy 
reasons for our opposition to tkis legislation transcend tke interests of tke agricultural 
community. Accordin glyr we enclose kere, and sukmit for tke record of tkis kearing, a 
letter in opposition to tkis legislation wkick kas keen signed ky, among otkers, a numker 
of non-agricultural trade associations. 


Tke PTG is a kroad coalition of U.S.-k ased companies and organizations tkat 
represent U.S. exporters, importers and consumers, including manufacturing, 
agricultural, wkolesaling, retailing, service and civic interests, wkick actively seek to 
develop competitive markets and promote trade. It was founded in 1986 and is 
committed to expanding, not restricting, trade and promoting policies wkick ackieve tkat 
goal and resultant economic prosperity. We were actively involved in tke development and 
passage of tke Omnikus Trade and Competitiveness Act of 1988 and played an equally 
active role in tke consideration and enactment of UR implementing legis lation. We are 
committed to kelping develop and implement constructive, trade expanding policies, laws 
and regulations. Tke positions of tke PTG represent a consensus view altkougk PTG 
participants may kave varying views on particular issues. 


Furtker comments reflecting our views will ke covered in a post-kearing 


submission. 


Respectfully sukmitted, 

Edward J. Bl ack 

President, Computer & Communications 
Industry Association, 

Ckair, Pro Trade Group 
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GROUP 


April 25, 1996 


TKe HonoraUe Pkilip M. Crane 
CKairman 

SiAcommitlee on Tratie 
Ways anci Means Committee 
United States House of Representatives 
c/o 233 Cannon House Offi ce Building 
WasKington, DC 20515 

Dear CKairman Crane: 

TKis is to commend tKe Ways and Means Committee for its decision to assert its jurisdiction 
to review H.R, 2795, a Kill tKat would cKange U.S. safeguards law. 

Under tKis legislation, the United States would unilateraUy cKange tKe long-accepted gloKal 
definition of a “domestic industry” to recognize separate “seasonal industries,” TKis is a sweeping 
cKange tkat would, it effect, enaKle certain industries to oKtain import restrictions despite tKe fact 
tKat tKeir case Kas aKeady Keen unsuccessfully filed witK tKe U.S. International Trade Commission. 
TKe recent tomato case is an example. 

Existing trade law Kas, in many cases, served our economy and U.S. Kusiness interests well. 
As tKe Committee considers tKis legislation, we urge you to rememKer tkat it is unwnse to make 
suKstantial cKanges to our trade laws wKere a very strong case Kas not Keen made tkat tkat law is 
ineffective. 

AltKougK tKis legislation is driven Ky narrow interests, its negative ramifications for U.S. 
trade ate Kroad. TKe passage of H.R. 2795 worJd put U.S. trade interests in immediate jeopardy 
Kecause it violates iKe principles of international trade commitments made Ky tKe United States 
wiiKin NAFTA and tKe World Trade Organization (WTO). As a result, in addition to Mexico, tKe 
actual target of tKis legislation, 15 countries Kave aKeady put tKe United States on notice on tKis 
matter. If H.R. 2795 or similar legislation Kecomes law, we would invite iKese countries and more to 
retakate against U.S. exports. We also would invite a cKallenge Kefore iKe WTO. 

Passage of H.R. 2795 would signal tKat Congress Kas emKraced protectionist legislation 
during tKis election year. As you know, tKe United States is tKe world’s largest exporter, witK exports 
accoimting for 50 percent of our domestic economic growtK in tKe Itist five years. We must not 
jeopardize tKis growtk, and tKe joKs it creates. 

Tke PTG is a Kroad coalition of U.S. companies and organizations tKat represent U.S. 
exporters, importers and consumers, including manufacturing, agricultural, wKolesaKng, retailing, 
service and civic interests, wKicK actively seek to develop competitive markets and promote trade. It 
was founded in 19S6 and is committed to expanding, not restricting, trade and promoting policies 
wKicK acKieve tKat goal and resultant economic prosperity. We were actively involved in tKe 
development and passage of tKe OmniKus Trade and Competitiveness Act of 1988 and played an 
equally active role in iKe consideration and enactment of UR implementing legislation. We are 
committed to helping develop and implement constructive,, trade expanding poKcies, laws and 
regulations. Tke positions of tke PTG represent a consensus view altKougk PTG participants may 
Kave varying views on particular issues. 


1709 N STREET, N.W., WASHINGTON D.C. 20036 
TELEPHONE: (202) 331-8045; FAX: (202) 331-8191 

CHAIRMAN: EDWARD J. BLACK, COMPUTER & COMMUNICATIONS INDUSTRY ASSOCIATION 
TREASURER: WILLIAM PETERSON, CONSTRUCTION INDUSTRY MANUFACTURERS ASSOCUTION 
EXEC. DDUCOUNSEL; BRUCE AITKEN, AITKEN ERVIN LEWIN BERLIN VROOMAN A COHN 
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Recent political rKetoric in some circles lias portrayed international trade agreements as 
enemies o( economic prosperity, Notking could ke furtker krom tke trutk- International trade 
agreements (e.g., WTO, NAFTA) assure tkat we can sell into foreign markets. Tkey open foreign 
markets to U.S. exports and tkey give us levers to assure tkat tkese markets remain open. But if tke 
United States fails to live up to its trade commitments ky passing H.R. 2795 or similar legislation, 
we will do tke reverse. In skort, we will encourage otkers to renege on tkeir commitments to us. 

You kave keen a long-time ckampion of open trade, fully cognizant of tke link between U.S. 
trade performance and our odkerence to international trade agreements. We look to you now for 
leaderskip in ensuring tkat H.R. 2795, or similar legislation, is not passed ky tke Congress. 

Sincerely, 

Association of International Automokile Manufacturers 
Citizens for a Sound Economy 
Computer & Communications Industry Association 
Construction Industry Manufacturers Association 
Consumers for World Trade 
International Trade Council 
National Grain and Feed Association 
Nortk American Export Grain Association, Inc. 


U.S. -Mexico Ckamker of Commerce 
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